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REX v. BATEMAN 


In the Court of Criminal Appeal Dr. Percy Bateman was granted leave to appeal against his conviction for 
manslaughter at the Central Criminal Court on Dec. 9th, 1924, when he was sentenced to six months’ imprisonment 


in the second division.' 


The Court was composed of the Lord Chief Justice (Lord Hewart), Mr. Justice Salter, and Mr. Justice Fraser, 
and the appeal was made on Monday last on Dr. Bateman's behalf by Mr. Norman Birkett, K.C., with whom was 


Mr. Arthur Davis. 


OPENING SPEECH FOR THE APPELLANT. 


Monday, February 9th. 


Mr. BIRKETr. May it please your Lordships. In 
this case I appear with my learned friend Mr. Davis 
for the Appellant, and my friend Mr. Roome appears 
for the Crown. Your Lordships may recall that last 
Monday your Lordships granted leave to appeal in 
this case, and this is the appeal by Percy Bateman, 
who is a doctor. He appeals against a conviction 
at the Central Criminal Court for manslaughter, a 
conviction on Dec. 11th, 1924, at the trial before 
Mr. Justice Shearman, when the Appellant was 
sentenced to six months imprisonment in the Second 
Division. My Lords, the grounds of appeal here 
are: (1) Misdirection as to the law; (2) misdirection 
as to the evidence; (3) the wrongful admission of 
evidence ; and (4) that the verdict is against the 
weight of evidence. P 

SUMMARY OF EVENTS FROM DELIVERY OF THE 

PATIENT TO HER DEATH. 

I made an application last week that although 
your Lordships were familiar with the facts of 
the case I might be allowed quite shortly to sum- 
marise them in order to assist the later argu- 
ments. I desire to do that quite shortly again 
to-day. The facts were these, that Mary Ann 
Harding, the deceased woman, was the wife of John 
Harding who was a builder’s labourer at Deptford. 
The home consisted of two rooms, one a sitting-room- 
bedroom or a_ kitchen-bedroom, and the other a 
bedroom. Those two bedrooms were situate at the 
top of four flights of stairs, and on the evening when 
the doctor first attended the room was dimly lighted 
by a broken incandescent mantle on the gas. Mrs. 
Harding was 33 years of age. She had had four 
children, ages 13 to 4. All those confinements had 
been quite normal. She had been attended in each 
case by a midwife and she was up to this time a 
normally healthy strong woman. She was pregnant 
again in the month of July, 1924, and on July 2\st, 
a Monday, she had slight pains, there was some 
contest at the trial as to whether they were genuine 
labour pains or not, at any rate slight pains which 
passed away. On the 22nd, the Tuesday, there 
were slight pains again which passed away, but on 
the Wednesday, the 23rd, she had certainly definite 
labour pains. About 4 o’clock in the afternoon the 
pains became so pronounced and so acute that the 
midwife was sent for, and a Nurse Cleak, who had 
had 37 years’ experience as a midwife, came in the 
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Mr. H. D. Roome appeared for the Crown. 


afternoon. She made her usual preparations as to 


dressing the patient, and so on, and then made a 
| short manual examination of Mrs. Harding, and the 


midwife then discovered that there was an obstruc- 
tion with which she was not competent or willing 
to deal. That was at about 6 o’clock in the evening 
and thereupon the doctor was sent for and at about 
10 o’clock that night Dr. Bateman arrived at this 
house. He was informed by Nurse Cleak of one or 
two material matters, the previous labour pains 
and matters of that kind, and he then proceeded to 
make his examination. First of all he had a manual 
examination by means of the finger. Then, discover- 
ing the obstruction which had troubled the midwife, he 
administered chloroform and thereupon used the 
forceps for quite a short time, and then, finding that 
the forceps slipped, he abandoned the use of the 
forceps and for an hour afterwards was engaged in 
the attempt to remove the obstruction by the process 
which I understand to be known as version—merely 
turning the child. It was, according to the doctor, 
the most difficult presentation that is known to 
medical science: the head, feet and the cord all 
presenting together. The evidence was that for an 
hour he worked strenuously until the sweat came 
from him and at the end of the hour the child was 
delivered dead. The child was placed upon the bed 
and then the doctor turned to remove the placenta 
or after-birth. It was referred to by the learned 
Judge in his summing-up as membranous stuff, 
which may have rather confused the Jury, because; 
as I understand, the placenta itself (and it is impor- 
tant to remember this in connexion with the facts 
of this case) is a thick fleshy cakelike substance 
which is a span in breadth, an inch in thickness and 
a pound in weight, which certainly is not very accu- 
rately described as ‘‘membranous stuff.” He 


‘turned to remove the placenta, and did so, and a 


chamber was held by the midwife, Nurse Cleak, to 
hold the placenta, and it was placed therein; and he 
was turning to go, having done all that he could, when 
the nurse called his attention to the placenta in the 
chamber, and the conversation, which I think is 
important, was shortly this. The nurse said: 
“What is this ? I never saw anything like that before.”’ 
‘The Appellant said: ‘‘Good God! What have I 
done.”’ The nurse said: ‘“ I.do not know what it 
is.’ The Appellant said: ‘“ Don’t you know what 
it is?” The nurse said: ‘ No, I don’t, I have 
never seen anything like it before ’’; and the Appel- 
lant said: ‘It’s the uterus.’”’ The nurse said: 
“Surely not.’”’ The Appellant said: ‘ Whatever 
shall I do?”’ The nurse said: ‘I don’t know”; 


and the Appellant said: ‘I will tell you.” He then 
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removed the uterus from the placenta and eer, 
it in a napkin and placed it in his bag and he took 
it away and he said to the nurse that she must not | 
say anything so as not to shock the relatives; and | 
later he said: ‘“‘ We had better keep this to ourselves | 
and not shock the relatives.’”’ The nurse asked him | 
if the patient ought not to go away to the hospital 
and he said that he would see in the morning. He 















































a Miss Lehoux, and he told the husband that the 
child had been born dead, that the wife was very bad 
and that she probably would not live, that she was 
about to die, and he told the same to Miss Lehoux 
and the husband said: ‘‘ Ought she not to go away?” 
and the Appellant said: ‘‘ Not at present, she must 
not be moved to-night’’; and the husband went 
with the doctor to the surgery for medicine about 
1 o’clock the following morning. Now may I stop 
there in that short narrative. In this case it appeared, 

so far as one can judge, that two allegations were 
made against the Appellant. In point of time the | 
first allegation stopped there—namely, the conduct 
of the operation of version and producing the child. 

That is No. 1. The second allegation, as I understand 

it, was confined to events which followed thereon. 

Just before I very shortly summarise the second | 
matter, may I say this. It would appear from the 

post-mortem examination upon July 30th, the woman 

having died upon the 30th, that the injuries from 

which the woman suffered at that time might be 
described, as they were described by the medical 
witnesses for the Prosecution, as the destruction of 
the pelvic floor. The uterus, with one of the Failopian 

tubes, the right Fallopian tube, and the right ovary 
had been removed with the placenta. There was a 
slight tear of 2 in. in the uppermost part of the 

bladder; there was a crushing of certain intestines 
against the sacral promontory, which I understand 
to be a part of the bony pelvic circle which encloses 
the pelvic cavity, and there was a slight tear in the 
rectum. That was the extent of the injury. It was 
alleged at the trial that some of those injuries may 
have been caused by natural labour—that was 
urged for the Defence. There is no question that 
at the post mortem those injuries were existent. 


Mr. JUSTICE SALTER. The doctors who were called 
for the Defence were inclined to think, were they not, 
that those injuries were caused in the course of the 
version ? 


Mr. BIRKETT. Yes, they were. 


Mr. JUSTICE SALTER. They said that in their view 
it was possible that they might have been caused by 
natural labour, but probably by the manipulation. 


Mr. BIRKETT. Yes, that is exactly accurate. One 
of the doctors said that in his personal practice he | 
had known a case where there had been injury by 
natural labour, but he did say, and it was quite 
clear their view was, that it had been caused in the | 
manual traction later. Now shortly on the second 
head, the facts were these, and it is rather important, 
I think, that I should put the full strength against | 
me in face of the subsequent argument. He 
said: On Thursday, July 24th, at 9 o’clock in the 
morning he saw her, the child being delivered some- 
where about midnight, and he had gone at 1 o’clock, 
or early the next morning, she was weak, conscious, 
could speak, but was vomiting a little. He called 
again at night and more medicine was obtained for | 
her. The next day, Friday, 25th, he made two | 
visits again. It is said by the relatives she seemed 
a little better herself, weak and vomiting. The 
importance of what the relatives said I think lies in | 
this, that it was contended for the Crown that that 
being so she might have been removed earlier for an | 
operation; I think that is the whole weight they | 
attach to what the relatives said. On that day 
Nurse Cleak went up to the doctor’s, and the purport 
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then left the room and saw the husband and a friend, | “ 


, | at home 


of what she said (I need not read the conversation) is ; | treatment she had lived seven days, and yet ' we were 
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‘Do not you think it is advisable to send this poor 
woman to the hospital? ’’ and the doctor said, 

‘ Not at present ; we must see how she goes along.”’ 
On the Saturday he made two visits again. The 
situation was practically the same. On Sunday, 
| July 27th, he made two visits again, and on that day 
the nurse went again to the surgery and substantially 
the same kind of conversation took place, namely : 
Don’t you think this poor woman ought to go to 


|.the hospital ?’’ and the answer given I think I ought 
|to read. ‘‘ Oh, Doctor, you ought to send her away, 


poor dear, she is so bad ; she cannot get the treatment 
”; and he said he would when she got a bit 
better; and the nurse said: ‘ She will never get 
better, she will go under.” On Monday, the 28th, 
the husband asked in the morning if his wife could 
be taken away to the hospital as she was worse and 
the strain of looking after her at home during the 
night was getting intolerable; and the doctor made 
answer to that that he would send her a sleeping 
draught to see if she could not get a little rest, and 
he would go in the evening and see what he could do. 
The husband went at 6 o’clock again on the Monday 
and when he got back at 7.30 he found an order for 
the removal to the hospital. Summarising that 
matter, it appears from the evidence that there were 
five requests made to the Appellant, at least matters 
put before him for his consideration as to the desira- 
bility of removing the woman to the, hospital, one 
on the 23rd by the nurse and the husband, one on the 
25th by the nurse, one on the 27th by the nurse, 
and one on the 28th by the husband. Now on 
Thursday, the 29th, at the hospital she was conscious 
until 9 or 10 o’clock and she died at 1 o’clock on the 
30th. The Coroner’s inquest was held on the 30th, 
and, as I understand it, the post mortem took place 
that day. Now, my Lords, substantially, and I think 
accurately, those are the short facts in regard to this 
matter, and the case for the Prosecution, as I under- 
stand it, and as I desire to deal with it, is this. 


THE CASE FOR THE PROSECUTION AND FOR THE 
DEFENCE. 


It was said (1) the fact that this injury took place 
to this woman on the 23rd when you were attempting 
to deliver the child was in itself evidence of such 
negligence as, upon the Jury being satisfied that it 
existed, you could be convicted criminally of man- 
slaughter ; (2) either in addition thereto or alterna- 
tively (and I want to say something about this when 
I deal with the summing-up) when that situation 
had arisen and those injuries which were revealed by 
the post mortem on the 30th were made known— 
when that situation had arisen and you knew the 
uterus had been taken away with the Fallopian tube 


| and the ovary, there was a duty laid upon you to 


see that you did something to remedy that state of 
affairs, and because you did not do it you were 
guilty again of that kind of negligence which renders 
you liable to a conviction on a criminal charge of 
manslaughter. Then, of course, it was said that 


,either one or both contributed to, caused, or 


accelerated, the death of this woman. 
The answer in a word that the Defence made— 


| and I will deal with the evidence when I deal with 


what I submit was misdirection—is: (1) There was 
not at any time here negligence at all; (2) so far as 


| the first part of the case is concerned, the Prosecution 
| never alleged any act of negligence; (3) that so 
| far as the second allegation of negligence is concerned 


the conduct of which you complain was considered 
conduct, as we submit the proper and the prudent 
conduct, and the Defence pointed to this overwhelming 
fact which in my submission was never put to the 
Jury in the form which I respectfully suggest it 
ought to have been, that of the three known recorded 
cases where a uterus by misadventure of this kind 
had been removed, one died within 30 minutes, 
one died on the way to hospital, and the other died 
40 minutes after admission, and in our case by our 
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{ 
charged with accelerating the death. Now sub- | 
stantially that was the case that was made and the 
case that was put in opposition, and that being so | 
I desire now to take my first point with regard to | 
misdirection in the summing-up as to the law. 


The Force used During the Manipulation. 


Mr. BirKETT. My Lords, the first point that I was 
desirous of dealing with quite shortly was the sub- 
mission on behalf of the Appellant that there was here 
a misdirection as to the law applicable to the facts of 
this case. 


Mr. JusTIcE SALTER. Before you go to the 
summing-up, will you tell me this. Was it alleged by 
the Prosecution or admitted by the Defence that 
there was negligence in the manipulation, assuming 
that that caused the ruptures ? 


Mr. BirKETT. The answer to that is that it was 
certainly not admitted by the Defence. It is a matter 
of some conjecture as to whether it was persisted in 
by the Prosecution. 


Mr. Justice SALTER. I did not mean so much that. 
I meant as to the actual evidence. Was Sir Bernard 
Spilsbury or Dr. Donald Buchanan asked to say or to 
express the opinion that it was negligent to have used 
manipulation with very great force ? 


Mr. Brrketrr. The question was not so put. My 
Lord, I think all that it went to was this, that the 
questions asked were these: Would it need a very 
sharp pull or a very sharp tug ? 


Mr. Justice SALTER. I was not talking about that. 
I was going to ask you about that afterwards. I am 
not speaking of the removal of the uterus, but of the 
other severe manipulation which resulted in delivering 
the child and provably accelerated the internal 
ruptures. Was that said to be a thing which a person 
of ordinary care and skill should not have done ? 


Mr. BrrKETtr. No. On the contrary, Dr. Spilsbury, 
when questions were put to him by Counsel for the 
Crown, made answer that it was not an unusual thing. 


Mr. Justice SALTER. I do not want to interrupt 
your argument. 


Mr. BrirKetr. I am obliged to your Lordship. 
That was so. It was put to Dr. Spilsbury by Counsel 
for the Crown: ‘“‘ What do you say about a man taking 
an hour ; is that an unusual thing to do? ” and he said, 
““ No,” and it was conceded throughout the case that 
so far as that operation was concerned, having regard | 
to the difficult presentation, it could not be alleged 
there was a negligent act anywhere. ‘ 


Mr. Justice SALTER. Now coming to the next 
point, I want to ask the same question in regard to the 
removal of the uterus with the afterbirth. Was it 
suggested that in the circumstances of the case that 
was a thing which a person of average skill and care 
would not have done ? 


Mr. BrrKetrr. No. The position with regard to 
that I think was this, that Dr. Spilsbury and Dr. 
Buchanan were both asked what amount of force 
would be needed to pull away or tug away the uterus, 
or tug away the placenta, and they said it would not 
require very much force, leaving the inference for the 
Jury that the man having said that he did use some 
force, the force so exercised was negligence. I think 
that is the way it was put. Just this further word. 
Sir Edward Marshall Hall, who led at the trial, in his 
observations to the learned Judge as to the law after 
the close of the case for the Prosecution makes the 
statement which appears upon the Notes: “‘ It has 
never been alleged that there was any negligence in the 


operation,’ and then the learned Judge said: ‘‘ Well, | 


I think there is some evidence of it, and unless Mr. 
Percival Clarke desires to relieve you of any part of the 
case I propose to leave it to the Jury.” 


Mr. JusTicE SALTER. Yes. 


OPENING SPEECH FOR THE APPELLANT. 


[Fes. 14,1925 § 


SUBMISSION AS TO MISDIRECTION IN THE SUMMING-UP. 

Mr. BirKETT. Now, my Lords, I was about to say 
that perhaps the most convenient way of putting my 
points precisely would be to read the part of the 
summing-up which purports to deal with the law. 
That I think appears at pages 138, 139, and 140 of the 
transcript. There are, of course, references through- 
out the summing-up which I have tabulated on the 
pages, but the substantial part of the direction as to 


-the law is on those three pages. The learned Judge 


says: ‘‘ Members of the Jury, this is a tragic case. 
It has been argued, and you have heard the evidence 
of very eminent people, and I am glad you heard it 
because it is a matter which demands your most 
anxious consideration, and I am sure will receive it. 
The charge against this man, who is a member of the 
medical profession, is that he by gross negligence has 
caused the death, or, if he has not caused it, has 
accelerated the death ofa woman. Itis aserious charge 
and I think you quite understand it. Although we 
are dealing with matters that laymen find it difficult 
to understand I think some of you have been in the 
jury-box before and understand this, that the function 
of the Judge is to explain the law to you, and also, to 
the best of his ability, marshal the facts and put them 
in detail to you, but the sole question as to what 
inferences are to be drawn from the facts which you 
find to be true, and how far you believe or trust one 
witness rather than another, is entirely for you. I will 
endeavour to do my part of the matter, and I am sure 
you will do yours. I want first of all to explain the 
law to you. The law is that anybody who causes the 
death of anybody else—it does not only apply to a 
doctor, it applies to motor drivers, railwaymen, or 
signalmen—it applies to a number of people—anybody 
causing the death of anybody else is criminally respon- 
sible. It is equally clear law that no one is criminally 
responsible for what I call making a mere mistake, and 
itis really for the Jury to draw the line between what is 
called making a mere mistake, an error of judgment,and 
doing something that is grossly and palpably wrong. 
I have only one objection to make to the law as put 
before you by the Counsel for the defence: That a 
man is bound to do to the best of such skill as he has.” 
I ought to interpolate here to say that I think the 
transcript must be a little unjust to the learned Judge 
in several matters to which I shall make reference. 
“That a man is bound to do to the best of such skill 
as he has ’—there is something not accurate there. 
** A medical man who practises for profit the medical 








| profession professes skill ; he does not come and say : 


I am an unskilled person—he is engaged and professes 
skill. Of course, you will understand it is not for every 
humble man of the profession to have all that great 
skill of the great man in Harley-street, but, on the 
other hand, they are not allowed to practise medicine 
in this country unless they have acquired a certain 
amount of skill; they are bound to show a reasonable 
amount of skill according to the circumstances of the 
case, and you have to judge them on the basis that they 
are skilled men, but not necessarily so skilled as more 
skilful men in the profession, and you can only convict 
them criminally if in your judgment they fall below 
the standard of skill which is the least qualification 
which any doctor should have. You should only 
convict a doctor of causing a death by negligence if you 
think he did something which no reasonably skilled 
doctor should have done. It was said a long while 
ago by a great Judge where a surgeon was convieted— 
it does not follow because he was convicted this one 
should be— You as a Jury are concerned,’ [here Mr. 
Birkett quoted the Judge’s words to the Jury, defining 
what was meant by “ degree of skill.’’] 

Mr. JUSTICE SALTER. Have you discovered the case 
to which he made reference ? 

Mr. BrrKetr. No. I have made, if I may say so, 
the most exhaustive inquiries, and my learned friend 
Mr. Roome, who was present at the trial, has not been 
able to assist save to suggest that it was possibly 
Williamson’s case ; but it could not be that case because 
there was no conviction in that case and the prisoner 
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was not a surgeon. I think I have the case to which 
he made reference, and I will read it in one moment. 
‘** You have got to consider if this man in anything he 
did fell below the level which you expect of a doctor— 
below that degree of skill which you have the right to 
expect of a doctor—by no means the extreme skill 
which everybody knows of, but that degree of skill 
which you expect from a doctor who attends an 
accouchement and who is taken to know his business. 
There is one other thing about the law I have to say, 
and that is, some doctors at times have to deal with 
people who are very ill and are bound to die, and it 
is no good to say, ‘ Oh, I gave the wrong physic, but 
she would have died afterwards’; and I shall leave 
it to the Jury to say whether the death was caused or 
accelerated by the treatment administered. In 
adopting the word ‘ accelerated’ you have got to 
act with great caution. It really means this: That 
you think by the treatment the patient died when 
otherwise she would not have died substantially at 
the time she did. You will consider carefully, and 
it is only right that you should consider carefully : 
Well, if he had done something else she would have 
lived a day longer, and whatever her chance was 
her chance of living was taken away by his attitude. 
You will apply that test. That is all the law I will 
explain to you.” In addition to that, without 
troubling your Lordships with regard to the pages, 
at various stages when the learned Judge was dealing 
with the facts he used phrases to which I shall make 
reference if need be. He used the phrase “ gross 
negligence ’’ frequently. He used ‘gross and 
culpable negligence.’’ He used “ gross dereliction of 
duty,” “‘ gross wicked neglect and culpable neglect 
of duty,’ and “ breach of duty.’’ They were phrases 
which he used when marshalling the facts. But the 
law, I think, is comprehended in the passages which 
I have read. 


The Distinction between Civil and Criminal Negligence. 

Now my first observation with regard to the 
matter is as follows: It is to be noticed that there 
is here not one word which makes any distinction 
between what may be called civil negligence and 
criminal negligence, and in my submission that is a 
factor in this case of the very supremest importance, 
that while the summing-up might be quite unexcep- 
tional from that point of view of an action for 
damages against a doctor—and indeed a good many 
of the phrases which I have read would seem to 
point to that end—that in so far as it is a direction 
to a Jury on a criminal charge that omission in the 
summing-up is fundamental and is fatal to this 
conviction. Of course, I am perfectly conscious of 
the very great technical difficulties arising on the 
distinction one makes between civil negligence and 
criminal negligence. Both things, as I appreciate it, 
are proved by the same facts and Juries draw the 
inference from the facts, but unless a clear distinction 
is made and the ground for it made, then in my 
submission a grave injustice could be done to any 
prisoner, and certainly to any medical man, the 
technical distinction, as I understand it, being that 
civil negligence is that negligence in which reparation 
is sought by an individual, criminal negligence is 
that negligence in which reparation is sought by the 
State, one being private and the other being public. 
That being so, the State would not interfere with a 
matter of this kind unless there was something 
substantial and something which in its essence 
differs from that which may be termed civil negligence. 
My Lords, it is to be noticed right at the very outset 
that in all that discussion with the Jury as to the 
elements which constituted this crime, there is that 
first omission, that not one word is said to them that 
you must distinguish in this case between the orainary 
sase where there might be an action for damages, 
where the degree of skill would enter into it, and this 
case, where the charge is manslaughter. 


Mr. JUsTICE SALTER. No doubt there may be | 
that distinction often drawn in charging Juries in | 
cases of manslaughter, and I suppose it is generally ' 


REX v. BATEMAN. 


[Fes. 14, 1925 


in the interests of the accused that it should be 
drawn ; but are you sure that itis in any way necessary 
to do it, or even that it is desirable to do it ? What 
have the Jury to do to establish the negligence 
which is set up in different circumstances? Is it 
not rather a complicated way of going to work, 
first of all to explain to them a safe standard and 
then say there must be some addition to that ? 


Mr. BIRKETT. In my submission itis both necessary 
and certainly, with greater force, it is desirable. 
I ventured in my prefatory words to say that I did 
appreciate how difficult this matter is to put to a lay 
Jury having regard to the distinction which ought to 
be drawn between civil and criminal negligence, and 
how frail the margin between the two may very well 
be; but in its absence, and particularly in a case 
like this—your Lordship uses the word “ desirable ”’ 
—can it be doubted that the sympathy of every 
single man on the Jury was with the husband and 
with the poor dead woman ? The ordinary instinct of 
mankind, when you hear a narrative of the suffering 
and the pain and the misery that poor woman endured, 
is to say it might very well have been avoided, and 
if it were, it might be a case where civil remedies 
applied. Itisa very difficult thing as to the ingredients 
of the matter when it becomes a criminal offence. 
Now may I put, not in detail, the two points arising 
out of that main position. I submit it is a mis- 
direction to say to the Jury on a criminal charge : 
‘You can only convict them criminally if in your 
judgment they fall below the standard of skill which 
is the least qualification which any doctor should 
have.”’ In my submission, it has no application to a 
crime at all. I submit with very great respect and 
deference it is an admirable matter when dealing 
with a civil action, but to say of a doctor who is in 
the dock charged with manslaughter you can only 
convict him criminally if in your judgment he falls 
below the standard of skill which is the least qualifica- 
tion a doctor should. have 





The Lorp CHIEF Justice. The expression, no 
doubt, is concise. Is not the learned Judge there 
meaning, going back to the phrase in which he 
summarised the contention of the Defence, that there 
are two elements; first of all there is the implied 
undertaking of reasonable and competent skill ; 
secondly, there is the obligation to exhibit that skill 
in fact. Those observations to which you are now 
referring are observations under the first head. You 
must not say that a doctor who holds himself out to 
do a doctor’s work is negligent because his skill falls 
short of the highest skill. You can only say that he 
is negligent in that first sense if his skill is not such 
as is reasonably to be expected of a practitioner. 


Mr. BrrKeEtr. My Lord, I so apprehended it, and 
my submission is that on that apprehension it is a 
misdirection ; that in a criminal charge the question 
is not whether this man fell below the standard of 
skill, but the question is, was he negligent ? and your 
Lordships are probably familiar with this: there is a 
passage in Beven on Negligence which I think puts 
this matter clearly. 


The Lorp CxreFr Justice. Do you say that the 
spontis expertium artis has no relation to negligence 
as a crime ? 


Mr. BiRKETT. No. What I say with regard to the 
position is this, that so far as the negligence in crime is 
concerned, what the Jury have to find, upon a proper 
direction (as I say, the margin is small) is that the 
negligence was something different from the negligence 
which would be a matter of civil liability, and some- 
thing which is so gravely wicked and wrong that it is 
out altogether of the category of civil negligence and 
comes within the definition of crime. 


Mr. JustTicE SALTER. I am not sure that you 
answered my Lord’s question. I will put it in my own 
way. ‘Take a case where there is a very gross lack of 
skill, and no lack of care at all. Suppose an un- 
qualified person performs an operation and is grossly 
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ignorant and kills a patient, but it is admitted that he 
did his utmost and used every faculty to the extent of 
his small skill. Could he not be convicted of man- 
slaughter ? 


Mr. BrrKerr. It would depend on the facts. If in 
fact the patient, knowing that, had gone to him, then 
he could not be convicted. Your Lordship probably 
remembers the case where a man went to a farrier for 
some surgical operation, and the answer was: If you 
had not been an ass this would never have occurred. 
You would not have gone to a farrier. It was held it 
was no felony; and in any event (I propose to cite a 
case on this point) that when you are dealing with the 
crime of negligence, in my submission to speak of the 
degree of skill is quite irrelevant, and that the real 
point is, were you negligent with such skill as you had. 


The Standard of Skill. 

The Lorp CHIEF JusTicE. Then you are really 
setting up the standard attributed in this passage to 
the learned Counsel who appeared at the Central 
Criminal Court ; that is to say, you are saying that 
even when a man holds himself out as a qualified per- 
son to perform a difficult and complicated operation, 
he is not to be judged, as regards skill, by any objective 
test; he is to be judged by such skill as in that 
particular case he happens to have ? 


Mr. BIRKETT. Yes. 
The LorpD CHIEF JUSTICE. Do you say that really ? 


Mr. BrrKEtTr. No, I put it in this way. I do not 
desire to advance a point which I should shortly have 
to give up. I say at once that I perceive many 
intellectual difficulties about this matter; but the 
degree of care, which is the standard by which the 
Jury must judge both civil and criminal, of course is 
dependent in some degree upon the person with whom 
you are dealing, and if you are dealing with a Harley- 
street specialist or if you are dealing with a general 
practitioner, then different standards would obviously 
apply. But when you have a general practitioner, 
let us say, who is a qualified man, who does an 
operation to the best of his skill and knowledge, with- 
out any negligence that can be attributed to him, it is 
no ground for anybody to come along and say: But 
you are not quite as skilful as the ordinary general 
practitioner ; and it is no element, in my submission, 
of the crime of manslaughter by negligence to say that 
you fall below the standard of the general practitioner. 


The Lorp CHIEF Justice. Now you introduce 
the words ‘‘ not quite as.’’ Do you or do you not 
assert, as a principle of law, that under the head of 
‘‘ skill”? the practitioner in such a case is to be 
judged, not by reference to any general standard 
of skill, but by reference only to such skill as he in 
the particular case had ? 


Mr. BrrKetTr. My Lord, I submit the latter. 
May I cite, in order to fortify myself about that 
matter, from Beven on Negligence. My volume is 
the third edition, Vol. Il., at page 1156: ‘‘ The 
principle of most extensive scope, prevailing through- 
out all classes of skilled labour, and not confined to 
medical practitioners, is that he who undertakes the 
public practice of any profession undertakes that he 
has the ordinary skill and knowledge necessary to 
perform his duty towards those resorting to him in 
that character. Where malpractice is found to have 
been used, whether the practitioner is qualified or 
unqualified, ignorant or negligent, matters nothing. 
The legal wrong is the incompetent or negligent 
treatment, not treatment by one wanting a qualifica- 
tion; and thus it is that a defence that the patient’s 
treatment has been followed by improvement ‘ as 
good as is usually obtained in like cases ’ is ineffectual 
where there has been negligence ; for the patient is 
entitled to the chance of the better results that 
might have followed proper treatment. From the 


same principle flows the consequence that whether 


the service is remunerated or gratuitous, is immaterial. 
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Still the standard of care and competency is per- 
petually variable. “Negligence in one man may be 
competent care in another. For instance, a specialist 
consulted in his speciality would be liable for negligence 
in respect of treatment which in a junior and ordinary 
member of the profession would more than pass 
muster; and that might be negligence in a doctor 
of repute in the west of London which would yet 
come up to the highest warrantable expectations of 
the patient of the village doctor in remotest Kerry 
or Sutherlandshire. Where the charge is of negligent 
treatment it is obvious that the question of com- 
petency or incompetency is irrelevant.’’?’ My Lord, 
that is the passage which deals with the various 
theories of school and practice. 


The Lorp CHIEF JUSTICE. But does that mean 
quite what you suggest it means ? 


Mr. BrrRKetr. My Lord, I confess that I have 
spent a very long time thinking about that passage. 


The Lorp CurIeEr Justice. You see how it begins. 
It is dealing with the topic of malpractice, and 
then it goes on to the standard of care and com- 
petency, and is not it saying this, that under the 
heading of ‘“‘ negligence in act’ a man is not to be 
excused because of lack of skill ? 


Mr. BrrKEtTr. Yes, my Lord. I think it does say 
that ; that where you are dealing with an allegation 
of negligence it matters not whether your man is 
skilled or unskilled. 


The Lorp CHIeFr Justice. But on the other hand, 
where the negligence alleged is that the man is 
unskilful, he does not excuse himself by saying he 
was negligent. It does not work the other way 
round, in other words. 


Mr. BrKkett. My Lord, even putting it, for the 
purpose of argument, upon that footing, even then 
in my submission to say in a criminal charge that 
you cannot convict him criminally unless he falls 
below the standard of skill which is the least qualifica- 
tion which any doctor should have, must in my 
submission be a misdirection upon the law with 
regard to negligence as constituting a crime. 


The Two Elements: Competent Shill and Diligence 
in Act. 


The Lorp CuIEF Justice. Is not the learned 
Judge really saying this, though not quite in so many 
words: There are two elements: (1) competent skill, 
(2) diligence in act ? 


Mr. BrRKETY. Yes. 


The LorpD CHIEF JUSTICE. As to competent skill, 
do not try this Defendant by the higher standard of 
Harley-street ; on the other hand, do not try him, 
as it has been suggested you should, by what you 
conceive to be the particuiar degree of skill which he 
may have. Ask yourselves what a _ reasonably 
qualified medical practitioner is to be expected to 
have in the way of skill ? 


Mr. BirRKETY. Itis. That is the submission that I 
make upon the first point, and I do not think | can 
usefully add to it, my submission being first that the 
summing-up had been vitiated from the beginning by 
no clear line of demarcation being drawn between civil 
negligence and criminal negligence, this matter, which 
might quite properly have been put to the Jury as a 
matter of testing civil liability, was out of place 
altogether when you were dealing with crime. My 
Lord, on the next page there is another matter which 
I ought to call attention to. 


Mr. JUSTICE FRASER. I do not want to interrupt 
you. but you are going, apparently, to leave this 
passage in Beven. 


Mr. BirKEtT. Yes, my Lord. 
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Mr. JusTIcE FRASER. Will you look at the top of 
page 1157. You quoted a passage from page 1156. 


Mr. BrRKETT. Yes, my Lord. 


Mr. JUSTICE FRASER. 
at the top of page 1157. 
Mr. BrrKetr. Evidence of negligence ? 


Mr. JustTicE FRASER. The 
lines ; will you read those ? 


next three or four 


Mr. BrirKetr. Yes, my Lord. “ Evidence of 
negligence is not suggested by an arbitrary standard. 
Given the presumptive competency of the practitioner, 
the standard of professional skill he is required to 
reach is that of the ordinary and average practitioner 
in the branch, or of the school, to which he professes 
himself to belong; for a person professing to follow 
one system cannot be expected to practise any other. 
Where the amount of skill displayed in treatment is 
in dispute, the evidence of an experienced prac- 
titioner of the school professed by the person charged 
is admissible to show that the treatment was careful 
and skilful according to the standard of practitioners 
professing the tenets of the school.’”? My Lord, my 
submission, of course, upon that matter is that that 
would be perfectly applicable and properly applicable 
where the issue is one of civil liability, but is not 
applicable where the question is one of crime. 


Mr. JusticE SALTER. I am not quite sure that I 
understand what you are saying, and of course it is 
a very important thing. I want you to distinguish 
in your mind between incompetence and negligence— 
negligence in the narrower sense. 


Mr. BirKeEtr. Yes, my Lord. 


Mr. JUSTICE SALTER. You agree, do not you, that 
in civil matters a man who does his very best may be 
civilly liable because he is incompetent ? 


Mr. BIRKetrT. Yes. 


Mr. Justice SALTER. But in a criminal matter 
do you say that a man who has admittedly done 
his utmost cannot be convicted of manslaughter ? 


Mr. Birketrr. I do, without hesitation, and I 
say it upon the submission that in the one case the 
remedy is against the individual, there is a remedy 
there provided ; but so far as the other is concerned 
it is an injury to the State, and there is no injury to 
the State if a man has done the best he can, although 
he may be somewhat under the skill of his fellow- 
practitioners. 


The Lorp Curer Justice. But is not there an 
injury if, being a skilled person, he undertakes to 
perform a delicate operation requiring skill, and 
death follows? I am not speaking of this case, but 
am putting a hypothetical case. Why is not that a 
matter in which the State has an interest ? 


You see those first few lines 


REX v. BATEMAN. ° 


Mr. BrrKrrr. May I take the case of a quack to | 


make the thing clear? There are many cases in the 
books, to which I will make reference if need be, where 
a quack holds himself out as being able to do certain 
things and to provide proper treatment, and knowing 
that he does not possess the skill he deceives people 
by so doing. There, clearly, there would be a case 
where it would be to the interest of the State to say 
that this is a crime. But where it is a question that 
you have a fully qualified medical man doing that 
which by law he is authorised and entitled to do, the 
mere question that he may in some degree fall below 
the general level of the skill of the general practitioner 
in my submission has no relevance to the crime, though 


it has, I respectfully agree, to the question of civil | 


liability. That is the distinction which I desire to 
draw, and why I said at the beginning that in my 
submission to omit to say to the Jury: ‘‘ Now at all 
times remember here the clear distinction which has 
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been drawn by the policy of the law between civil 
liability and criminal liability,’ vitiated all that 
followed. 


The Lorp Curer Justice. Your first criticism, 
as I understand, is that here there was a failure 


© 


to distinguish civil and criminal negligence ? 
Mr. BIRKETT. Yes, my Lord. 


The Lorp Cuter Justice. Is your criticism upon 
that point exhausted by what you have now said, 
about this passage relating to skill ? 


Mr. BrrKetr. No, my Lord, there is another 
passage which I was just coming to, which is at 
page 140. I will read again: ‘‘ You have got to 
consider if this man in anything he did fell below 
the level which you expect of a doctor—below that 
degree of skill which you think you have the right to 
expect of a doctor—by no means the extreme skill 
which everybody knows of, but that degree of skill,”’ 
and so on. 


The Lorp CHIEF JusTIcE. That is what you have 
been dealing with so far. 

Mr. BrrKeTr. Yes. The passage I really want is 
this passage: Line 63: ‘“ I shall leave it to the Jury 
to say whether the death was caused or accelerated by 
the treatment administered.”’ With great respect, that 
is not a direction in law to the Jury upon any issue 
that they really had to try: ‘“‘ by the treatment 
administered by the doctor.” The question was 
whether he had been negligent, and here at that 
particular stage it was a question for the Jury whether 
the death was caused or accelerated by the treatment 
administered. The treatment, as I say, may have 
been right, the treatment may have been wrong. 


The LorpD CHIEF JUSTICE. But this is with reference 
to the phrase: ‘‘ There is one other thing about the 
law that I have to say.” 


Mr. BrrKEtr. Yes. 


The Lorp CHIEF Justick. This is cumulative upon 
the other. Lack of the proper quantum of skill or 
lack of proper diligence in act would not be sufficient 
to convict; the Jury must also be satisfied that by 
reason of that lack in the one case or in the other or 
both, the death was caused or accelerated. It is not 
an alternative. It is bringing the negligence which is 
alleged into relationship with the death which has 
occurred. 


Mr. BrrKetr. Yes, my Lord. If I may put it, 
adopting respectfully what your Lordship says, again 
myself in this way: If it is sail, now members of the 
Jury, the question you have to consider, and you must 
not convict this man unless you are satisfied that he 
falls below the degree of skill which you would expect 
of a doctor—— 


The Lorp Cuter Justice. And even so, you must 
not find him guilty unless you are satisfied that by 
reason of that failure or defect (if you find it to be 
there) this woman’s death was brought about or 
hastened. 


Mr. BIRKETT, Yes; that is the way I propose to 
put it: and even if you are satisfied that he fell below 
that degree of skill which you are entitled to expect of 
an ordinary doctor, do not convict unless it was 
because of the treatment that he so gave that this 
woman died. And, my Lord, if I may put it now in 
another way, if the direction be: You have got to 
consider whether this doctor was an ordinary skilled 
doctor or if he fell below it, and, if so, whether the 
treatment he gave was given because of his lack of 
knowledge—if that be the direction, again I submit it is 
a misdirection ; that the real question for the Jury is 
never put there, and it really is not to be implied there 
either; that the real question for the Jury was this : 
Look at this evidence ; look at these facts. Is there 
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here evidence of gross and culpable negligence which 
entitle you to say this man is guilty of manslaughter ? 
—not the refinements of degrees of skill, not the very 
highly contested medical questions as to the proper 
treatment. On that question your Lordships will 
remember (and I do not want to take up time this 
afternoon) that I cited one or two cases, upon the 
application for leave to appeal: Williamson’s case and 
Spiller’s case. Perhaps I may just refer to 3, Carring- 
ton & Payne again, because it emphasises much better 
than I can do myself, the point. 


The Lorp CulEr Justice. Is that Williamson’s case? 


Mr. Birkett. In 3, Carrington & Payne, at page 
629, there is the case of Rex. v. Edwin Martin van 
Butchell. At page 632 there isthe Summing Up. 
Your Lordships will remember that case ; it was of 
the disease of the rectum. On page 632: ‘ This 
is an indictment for manslaughter, and I am really 
afraid to let the case go on lest an idea should be 
entertained that a man’s practice may be questioned 
whenever an operation fails. In this case there is 
no evidence of the mode in which this operation 
was performed ; and, even assuming for the moment 
that it caused the death of the deceased, I am not 
aware of any law which says that this party can be 
found guilty of manslaughter. It is my opinion, 
that it makes no difference whether the party be a 
regular or an irregular surgeon, indeed, in remote 
parts of the country, many persons would be left 
to die if irregular surgeons were not allowed to 
practise. There is no doubt that there may be cases 
where both regular and irregular surgeons might 
be liable to an indictment, as there might be cases 
where, from the manner of the operation, even malice 
might be inferred. All that the law books have said 
has been. read to you, but they do not state any 
decisions, and their silence in that respect goes to 
show what the uniform opinion of lawyers has been 
upon this subject. As to what is said by Lord Coke, 
he merely details an authority, a very old one, with- 
out expressing either approbation or disapprobation ; 
however, we find that Lord Hale has laid down what is 
the lew on this subject. That is copied by Mr. Justice 
Blackstone, and no book in the law goes any further. 
It may be that a person, not legally qualified to 
practise as a surgeon, may be liable to penalties, but 
surely he cannot be liable to an indictment for felony. 
It is quite clear you may recover damages against 
a medical man for a want of skill; but, as my Lord 
Hale says, ‘God forbid that any mischance of this 
kind should make a person guilty of murder or 
manslaughter.’ Such is the opinion of one of the 
greatest judges that ever adorned the bench of this 
country, and his proposition amounts to this, that 
if a person bona fide and honestly exercising his best 
skill to cure a patient, performs an operation which 
causes the patient’s death, he is not guilty of man- 
slaughter.”’ Now, my Lord, that is authority for the 
proposition I was putting forward on Williamson’s 
case, which is the next case in the same volume, 
which I cited last week, which was the nearest case 
to be found in the books to the facts of this case— 
where the uterus was in fact removed believing it 
to be a part of the placenta. Lord Ellenborough 
said: ‘‘ There has not been a particle of evidence 
adduced which goes to convict the prisoner of the 
crime of murder; but still, it is for you to consider 
whether the evidence goes so far as to make out a 
case of manslaughter. To substantiate that charge, 
the prisoner must have been guilty of criminal 
misconduct arising either from the grossest ignorance 
or the most criminal inattention. One or other of 
these is necessary to make him guilty of that criminal 
negligence and misconduct which is essential to 
make out a case of manslaughter.” 


The LorD CHIEF JUSTICE. There you see the two 
elements are clearly distinguished : ignorance on the 
one hand, inattention on the other. 


Mr. BrrKetr. Yes, my Lord. “It does not 
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appear in this case that there was any want of atten- 
tion on his part; and, from the evidence of the 
witnesses on his behalf, it appears that he had delivered 
many women at different times, and from this he 
must have had some degree of skill. It would seem 
that, having placed himself in a dangerous situation, 
he became shocked and confounded. I think that 
he could not possibly have committed such mistakes 
in the exercise of his unclouded faculties: and I 
own that it appears to me, that if you find the prisoner 
guilty of manslaughter, it will tend to encompass a 
most important and anxious profession with such 
dangers as would deter reflecting men from entering 
into it.”” There is nothing said there in regard to the 
standard of skill, or that the man fell below the 
general standard of skill; it is put clearly, either 
gross ignorance or criminal negligence, and in my 
submission, when dealing with the question of crime, 
that is the proper thing in that event to do. 


Mr. JUSTICE SALTER. Mr. Birkett, that judgment 
of Lord Ellenborough is fatal, is it not, to your conten- 
tion ?—that a man who does his best cannot be con- 
victed for manslaughter? That judgment appears 
to lay it down that a man who does his utmost may be 
convicted of manslaughter if he was grossly ignorant. 


Mr. BrrKett. I said that if a man holds himself out 
to be a skilled man, when in fact he was a quack, it is 
quite clear he could be convicted of manslaughter for 
purporting to have that skill, purporting to be a 
medical man and performing an operation, when in 
fact he had no such skill or no such schooling. 


Mr. Justice SALTER. That is a different thing to 
manslaughter. You see, in some cases of civil negli- 
gence, where there is a holding out as to competence, 
it is in the nature of a breach of contract. 


Mr. BrrKeEtt. It is. 


Mr. Justice SALTER. It isin the nature of a breach 
of contract. But you cannot say that, for example, in 
the case of a person who is a beginner at driving a 
motor car, and who goes out and drives and kills 
somebody, he taking the utmost care but being quite 
incapable of driving. Such a person would be liable 
to be convicted for manslaughter. 


Mr. BrrKetrt. Yes, I think so. 


Mr. Justice SALTER. Although there is no implied 
contract there. 


Mr. BrrKetr. No, but that would be on the ground 
that he purported to have that skill required of a 
driver, when in fact he had not. But it would not be 
a question as to the degree of his proficiency as com- 
pared with the general standard of motor drivers ; 
it would be a question whether he was in fact negligent 
in the circumstances in taking the car out when he 
knew that he had not the capacity to drive. Let me 
take a skilled motor driver, who had been driving for 
many years. The question would not be, did he fall 
below the general standard of motor drivers, but the 
question would be : with the skill that he had, was he 
in fact negligent on this particular occasion ; and the 
degree of skill or the difference in skill between that 
driver and other drivers in my submission would be 
quite irrelevant. 


The LoRD CHIEF JUSTICE. Have you looked at the 
case of Rex v. Burdee (86 Law Journal, K.B., p. 871) 
which refers to the judgment in the case of Spiller. 
In the case of Spiller apparently it was held that gross 
ignorance is enough, and that doctrine was re-affirmed 
in the case of Burdee. ‘‘ Any person, whether licensed 
or unlicensed, who deals with the life or health of any 
of His Majesty’s subjects, is bound to use competent 
skill, and sufficient attention ; and if the patient dies 
for want of either the person is guilty of manslaughter.”’ 


Mr. BirRKETr. I am not contesting that, my 
Lords. 
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The Lorp CuiEF Justice. I understood you to 
say—I may be quite wrong—that part of your argu- 
ment was that questions of skill though relevant in 
civil matters are not relevant in a criminal inquiry. 


Mr. BiRKETT. They are relevant, my Lord, in 
the jury estimating the standard of care. If you are 
dealing with a medical man and alayman two different 
standards are then applicable. .If aman who was not a 
skilled man professed to be a medical man and under- 
took to cure people that would, in my submission, 
be in an entirely different category to the case of a 
medical man who was doing that which he was ordin- 
arily and customarily employed to do. Spiller’s case 
was the case of a corrosive and dangerous plaster, 
and the child was two years and eight months. This 
was put to the jury: ‘‘ The law as I am bound to lay 
it down (and I believe that I lay it down as it has been 
agreed upon by the judges, for many cases of this kind 
have occurred of late more frequently than in former 
times) isthis: If any person, whether he be a regularor 
licensed medical man or not, professes to deal with the 
life or health of His Majesty’s subjects, he is bound to 
have competent skill to perform the task that he holds 
himself out to perform, and he is bound to treat his 
patients with care, attention, and assiduity.” It is 
not there a question as to the exact degree of skill or 
whether they fell below the general standard of such 
persons, whether they have skill or not. 


The Lorp Cuter Justicrk. That case was in the 
year 1832. Thirty-two years later, in 1864, Mr. 
Justice Willes in the case of The Queen v. Markuss 
(4, Foster and Finlason) said this: ‘‘ Every person who 
dealt with the health of others was dealing with their 
lives, and every person who so dealt was bound to use 
reasonable care, and not to be grossly negligent. Of 
course, negligence might be of two kinds : in one sense 
where aman, for instance, went hunting and neglected 
his patient, who cied in consequence. Another sort of 
gross negligence consisted in rashness, where a person 
was not sufficiently skilled in dealing with dangerous 
medicines which should be carefully used, with the 
properties of which he was ignorant, or how to admin- 
ister a proper dose. A person who with ignorant rash- 
ness, and without skill in his profession, used such a 
dangerous medicine, acted with gross negligence. 
There again you get the division into two. It may be 


oe in act or it may be insufficient equipment 
in skill. 


Mr. Birkett. The case which your Lord- 
ship has just cited, if I may again refer to it 
is dealt with in Beven on Negligence, Volume 2. 
page 1158. The learned author in following those 
cases summarises them in this way: “If a person 
assumes to act as a physician, however ignorant of 
medical science, and prescribe with an honest inten- 
tion of curing the patient, but through ignorance of 
the quality of the medicine prescribed, or the nature 
of the disease, or both, the patient die in consequence 
of the treatment, contrary to the expectation of the 
person prescribing, he is not guilty of murder or 
manslaughter. But if the party prescribing have so 
much knowledge of the fatal tendency of the pre- 
scription that it may be reasonably presumed that 
he administered the medicine from an obstinate 
wilful rashness, and not with an honest intention 
and expectation of effecting a cure, he is guilty of 
manslaughter at least, though he might not have 
intended any bodily harm.” 


The Lorp Cuter Justick. What does that purport 
to be which you are reading ? 


Mr. Birkett. It is the learned author’s summary 
of the decision which your Lordship has just cited. 


The Lorp Cuter Justice. With great respect, I 
think it is better to look at the decision. 


Mr. Brrxetr. If your Lordship pleases. I have 
not the volume here at the moment. 


REX v. BATEMAN. 
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The Lorp Cuter Justice. The next sentence 
rather helps you, perhaps. ‘ It was not, however, 
every slip that a man might make that rendered him 
liable to a criminal investigation. It must be a sub- 
stantial thing. If a man knew that he was using 
medicines beyond his knowledge, and was meddling 
with things above his reach, that was culpable rash- 


” 


ness. It must be a question of fact. 


Mr. BrrKetr. That is the submission I make with 
regard to it. 


Mr. JusTicE SALTER. That last case puts it on 
rather a different footing and puts it in the way which 
you put it a moment ago when I put the case about 
driving a motor car. It puts it not that the ignorance 
itself was a ground for prosecution, but the acting 
when you are ignorant. 


Mr. BirKETr. I am obliged to your Lordship. 
That is what I was trying to put to your Lord- 
ships a few moments ago with regard to the motor 
driver. My complaint about the words of the learned 
Judge in this case is that when you have this passage, 
which I hope I have not distorted from its context, 
that ‘“‘ you should only convict a doctor of causing 
death by negligence if you think he did something 
which no reasonably skilled doctor should have done,” 
in my earnest submission that is a misdirection in law 
upon any view of the matter, and whilst it may be 
said, and I can see that where you have somebody, 
let us say a quack 





The Lorp Cuter Justice. Is not the rest clearly 
implied ? A man is not being tried for his want of 
qualifications on paper. He is being tried because 
he has done something. When the reference is to 
want of skill what is meant is the doing of this act 
although he wanted skill. 


Mr. BrrKerr. I understood this direction to the 
Jury to be this. If you think that the removal of 
the uterus in this case by this man was due to the 
fact that he fell below the standard of skill which 
you expect from an ordinary doctor you can convict 
him of manslaughter. In my submission that is 
wrong. 


The Lorp CHIEF Justice. In either case what is 
involved is the doing of the act. 


Mr. BrrKETr. My submission has always had that 
in mind, when you say to the Jury you can only con- 
vict this man if you come to the conclusion that he 
removed the uterus from this woman which caused 
her death because he has not the degree of skill you 
expect in a doctor. In my submission that is a 
misdirection. The cases discuss the question of skill 
and the competency where you are dealing with the 
degrees of skill in any profession and where you are 
dealing with people who hold themselves out as 
possessing certain qualifications, whereas they do 
not hold those qualifications. That is negligence ; 
they do the things recklessly which constitutes the 
element which makes up the crime. In my submis- 
sion the omission to distinguish between civil liability 
and criminal liability and the two passages to which 
I have referred as a direction to the Jury with regard 
to the law are such as to entitle me on behalf of the 
Appellant to say that that was a misdirection in 
law and, having regard to that fact, I suppose the 
onus then would be upon the Crown to show that 
even if there had been any other direction to support 
that he must necessarily have been convicted. 


The Lorp CHIEF JUSTICE. You mean so as to 
bring in the proviso to Section 4: on aright direction 
the Jury would have come to the same conclusion ? 


Mr. BrrKETT. The onus would then be upon the 
Crown to show that upon a right direction they must 
have come to the same conclusion. 
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SUBMISSION AS TO WRONGFUL ADMISSION OF 
EVIDENCE. 

I want to pass to the next point, which is in some 
degree technical, that there was a wrongful admission 
of evidence. I put it at this stage because in some 
degree it is rather intimately connected with the 
summing-up, and if I am right about this, it gravely 
affected the whole course of the trial. May I put it 
in this way: your Lordships will recollect the use 
that was made of the Coroner’s depositions at the 
trial. The Coroner’s inquiry was held on July 30th 
and on that date the Appellant attended and gave 
evidence. It was upon the evidence which was given 
at the Coroner’s Inquest that’ Dr. Spilsbury based 
his view, and it was upon the Coroner’s depositions 
that he gave evidence at all. Those depositions 
which were so used were never proved and in my 
submission were quite wrongly admitted, to the 
great injury and detriment of the Appellant. Would 
your Lordships look at page 53, Question 697 of the 
transcript of the shorthand notes in Sir Bernard 
Spilsbury’s evidence. He is asked with regard to 
his qualifications, and then the next question is: 
“Did you have an opportunity of reading what the 
Defendant said at the Coroner’s Court? (A.) Yes, 
I read the Coroner’s Depositions. (Q.) And have you 
heard the evidence given by Mrs. Cleak, the midwife, 
and by Dr. Buchanan ?—(A.) Yes. (Mr. Justice 
Shearman): Are you proposing to put those in ? 
(Mr. Percival Clarke): Yes, my Lord. (Mr. Justice 
Shearman): Perhaps they had better be read now 
n order that the Jury may know on what Sir Bernard 
Spilsbury formed his opinion. (Mr. Percival Clarke) : 
Yes, my Lord. If Sir Bernard Spilsbury leaves the 
box I will prove it. (The witness left the box.) (Mr. 
Justice Shearman): Gentlemen, this is the evidence 
at the Coroner’s inquiry, and it is what Dr. Spilsbury 
read; it is Deposition No. 2. If you undertake to 
put it in afterwards it can be read now. (Mr. Percival 
Clarke): Yes, my Lord, I will undertake to prove it. 
(The Clerk of the Court) : ‘ Perey Bateman deposed.’ ”’ 
Then it goes on over the whole of the next page. I 
may have to read it, but I do not want to do so for 
the moment. On page 55 your Lordships will see 
at the bottom the reading of the depositions: ‘I 
produce a letter I have received from Nurse Dossiter. 
(Signed) Dr. Percy Bateman.”’ 


The LorpD CHIEF JUSTICE. That is to say the 
learned Counsel for the Crown put in a statement 
made by the Defendant: 
deposition before a Coroner. 


Mr. BIRKETT. Yes, my Lord, at that stage it 
was. Your Lordship sees it says it was signed 
“Dr. Percy Bateman.” In fact it never was signed. 


The Lorp CHIEF JuUsTICE. What is it you are 
complaining of ? 

Mr. BrRKETT. A coroner’s depositions stand upon 
entirely the same footing as depositions taken before 
Justices and must be proved in proper form. These 
were never so proved, and as they contain some 
highly controversial statements, on which there was 
a contest before the Coroner and the Court, in the 
absence of formal proof 





The Lorp CHIEF JUSTICE. 


How do you say they 
should be proved ? 


Mr. BrrKetr. In the same way as a deposition 
is proved. 


The Lorp CHIEF JusTICcE. I see that the learned 


Counsel] for the Defendant was not merely present, but | 
ti to time ted the reading his | 
oe ee ee | operation took, for the Appellant to show how difficult 


deposition. 


Mr. Birkett. I do not want to press this point 
further than I ought, but in my submission it is quite 
clear that the deposition never was proved. If your 


Lordship looks at the evidence of Waldock it is quite | 
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clear they were not. 


that statement was a | 
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I think it is at page 72. He is 
asked: ‘‘ Were you present on the 3lst July last at 


| the Coroner’s Court at Deptford when the inquest 
| was held on the body of Mary Ann Harding ?—(A.) 


Yes. (Q.) Was Dr. Bateman called into the witness- 
box ?—(A.) Yes.”” The witness was not in Court. 
The witness who was called to prove what was said 
before the Coroner was never in Court at all, and 
there was no other witness who attempted to deal with 
the matter at all. The only point of it was, and your 
Lordships will see it in the summing-up, that there 
had been a change in the story from the version given 
before the Coroner and the version given before the 
Court, whereas it was the same as had been said before 
the Coroner. The Appellant said: ‘‘ I went back into 
the box to contradict him in that matter, and we had a 
passage of words.”” It was a point whether the child 
was in the pelvic cavity or the peritoneal cavity which 
made a difference. 


Mr. JUSTICE SALTER. How did the learned Judge 
know that the witness Waldock was not in the 
Coroner’s Court ? 


Mr. BIRKETT. No, my Lord, he means clearly not 
in Mr. Justice Shearman’s Court ; so that he could not 
say whether what had been read before Mr. Justice 
Shearman and the Jury was said before the Coroner. 


The Lorp Cxsrer Justice. It is following up 
Question 885: Did he give the evidence which was 
read in this Court, and the learned Judge said this 
witness was not here ? 


Mr. BrrKetr. Yes, that is the whole of that 
point, my Lord. 


The LorD CHIEF JUSTICE. At any rate, the length 
to which it has gone is this, that Counsel for the Crown 
said he had put in the depositions. Then they are 
read ; Counsel for the Defence follows the reading of 
them. Then a witness is called who swears that Dr. 
Bateman was called into the witness-box, and that 
before being sworn he was cautioned; but that 
particular witness did not happen to hear the re-read- 
ing of the evidence that morning. 


Mr. BIRKET?r. Iam, of course, entirely in the hands 
of the Court with regard to this matter, and I do not 
desire for one moment to press this point beyond any 
stage which the Court say I ought not, but I do feel, 
having regard to the fact that here was a medical 
practitioner charged upon a matter in which the 
evidence dealt with medical matters and which were 
indeed matters of contest which I think cannot be con- 
troverted, that the deposition was not proved. With 
regard to the depositions, whatever the difficulty in 
the past may have been as to procedure, I submit 
they are on the same footing as depositions before 


| Justices. 


The Lorp Carer JusticE. Do you say that the 
expert and medical question which was tatal to you 
was admittedly based on materials not in evidence ? 


Confusion between the Pelvic Cavity and the Peritoneal 
Cavity. 
Mr. BIRKETT. I would not like to put it so strongly. 


| Sir Bernard Spilsbury based his view, and your Lord- 
| ships will know what weight the name of Sir Bernard 


Spilsbury would have with a Jury,on what was said 
before the Coroner ; the important part of that matter 
was that when the Appellant was before the Coroner 
he had spoken of the pelvic cavity. Your Lordships 


| will appreciate that on the question of the version and 


| thereupon put in brackets 


the subsequent manual traction it became important 
first of all, with regard to the length of time which the 


it was. He said the head or some part of it was not in 
the uterus but in the pelvic cavity. The Coroner 
*‘abdomen.” <A _ great 
contest arose then. In order to show negligence of the 
Appellant it was said he said it was in the abdomen, 
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the peritoneal cavity. He was either quite mistaken 
or else he adopted the wrong term, the point being 
that he denied at all times it was the abdomen or that 
he ever meant the abdomen or that he ever meant the 
peritoneal cavity, but what he said was the pelvic 
cavity, which I understand contains the uterus, the 
bladder, and the upper organs. 


Mr. JUSTICE SALTER. Can you refer us to the place | 


where the Defendant challenged the correctness of this 
statement ? 


Mr. BirKETr. Yes, my Lord. It is on page 120, 
Question 1365. May I go to page 113 first and then 
the whole story is complete. ‘‘ He says that to show 


what he means by pelvic cavity, so whether you read | 


‘head ’ or ‘ child ’ his explanation is quite impossible, 
is not it >—(A.) No, itis not; he might quite well use 


that word ‘ pelvic cavity.’ (Mr. Justice Shearman.) | 


He did not, he says ‘ the abdomen ’ ’”’—that is the word 
in the Coroner’s deposition—‘‘ I do not know whether 
he said the abdomen or whether the Coroner has 
written it in, itisin brackets in my copy. Whether that 
is something the Coroner put in I do not know. It is 
not signed. (Mr. Justice Shearman.) He signed it, 
I think. (Sir E. Marshall Hall.) It is not signed; I 
saw the original yesterday.’’ Then, my Lords, at 
page 120, Question 1364: ‘‘ You went and gave your 
evidence which has been put in ?—(A.) Yes. (Q.) You 
never signed it. Did you ever use the word 
‘abdomen’ with regard to the pelvic cavity, or is it 
the Coroner’s word ?—(A.) Pardon me, I think that 
the Coroner tried to get me to say that the child was 
in the abdominal cavity, and I rather think that I 
contradicted him that it was in the pelvie cavity. I 
think we had a passage of words to that effect. 
(Q.) Did you ever intend to say that the child was in 
the abdominal cavity ?—(A.) No.” Then on page 126, 
Question 1437 inthe cross-examination by my friend 
there is this: ‘‘ Did you say before the Coroner three 
times that the child was outside the uterus and in the 
pelvic cavity ?—(A.) Yes, in the pelvic cavity outside 
the uterus. (Q.) Out of the uterus in the pelvic 
cavity ?—(A.) Yes. (Q.) Did not you mean by that 
in the peritoneal cavity ?—(A.) No. (Q.) Can you 
understand how it appeared in your deposition, ‘ It 
had been expelled into the pelvic cavity,’ and then in 
brackets ‘ abdomen’ ?—(A.) That sentence is in- 
correct, Sir. I did not say it was in the abdomen. 
In fact, I went into the witness-box a second time to 
contradict the Coroner on that point. I think those 
brackets are made by the Coroner. (Q.) It is plain 
the Coroner was referring to the peritoneal cavity ?— 
(A.) Yes, and I was not. 


The Lorp CHIEF JUSTICE. Then the next question 
is: ‘‘ You say you and the Coroner were at cross- 
purposes ?—(A.) Yes, 1 rather think we misunderstood 
each other. (Q.) By pelvic cavity you mean the 
vagina ?—(A.) Well, what I meant by the pelvic 
cavity was that part of the body below the brim of the 
pelvis.” 


Mr. BrrKETr. In the summing-up, page 153, line 
508 : ‘* There is only one other matter, and you have to 
be satisfied before you convict the prisoner, and that is 
the evidence he gave before the Coroner. It runs as 
follows, and I will hand it over to you.” Then he 
reads a good deal of it. Then he goes on: “ There is 
no hint of that in his letter; there is no hint until he 
comes before the Coroner. Itis said by the Crown when 
he is on his defence and he is called to explain, that he 
is giving a different account to what he gave before. 
The account he gave then was ’’—and then the learned 
Judge goes on to read it. Nothing was said by the 
learned Judge of the contest which had arisen with 
regard to what did appear in the particular depositions. 
The Jury were handed the written deposition without 


any warning that they must remember in the | 


prisoner’s interests what he said about that matter, 
namely, that the Coroner had not accurately recorded 
what he in fact said. 


REX v. BATEMAN. 
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The Lorp Carer Justice. The learned Judge in 
this passage is not laying stress on the difference 
between the pelvic cavity and the abdominal cavity. 


Mr. BirKETT. No, my Lord, I do not think he is 
doing so. That is the whole of the matter with 
regard to the depositions ; as I say, my Lords, I am 
not anxious to press it one inch further than I 
should. 


Mr. JusTicE SALTER. Sir Bernard Spilsbury was 
not re-called to say that this question made any 
difference. 


Mr. BIRKETT. No, my Lord, he was not recalled. 
In fairness I should say that this is my point; it is 
nobody else’s; it was not taken at the trial. What 
I mean to say is, the Prosecution were not put on 
warning at the trial so that they might have re-called 
Sir Bernard Spilsbury. It does seem to be a point 
of very considerable substance. You can never tell 
when you have a lay Jury in highly complicated 
technical matters how great an effect a matter like 
that might have upon the Jury. In my submission 
it cannot be said that that was rightful, and it may 
very naturally have influenced the Jury in coming 
to the verdict which they did. 


The Lorp CHIEF JusTICE. What was there in 
fact which might make the Jury more prone to believe 
the allegation of negligence if he said abdominal 
cavity than if he said pelvic cavity ? 


Mr. BIRKETT. As a matter of fact, my Lord, to 
a layman, or shall I say to me, reading the transcript, 
the interchangeability by the witnesses of the words 
** pelvic cavity,” ‘* peritoneal cavity,” and ‘‘ abdominal 
cavity ” is very difficult to appreciate. 


The Lorp CHIEF JUSTICE. You say a Jury of 
laymen might be more likely to draw an unfavourable 
inference from “‘ peritoneal ” than from “‘ abdominal.” 
I should think it would be more likely to be drawn 
by a Jury of surgeons. 


Me. BIRKETT. A layman, my Lord, would say the 
doctor knows what he is talking about; it is not a 
case of you and me; he knows a pelvic cavity that 
he is talking about; there is a reason for it. That 
is the kind of thing which might operate in the 
minds of a Jury, and the whole of my point with 
regard to it, in a case in which prejudice might so 
easily and quickly arise. It is a very unfortunate 
thing that when there was a grave test about what 
was said before the Coroner, because it had a very 
great bearing upon the skill or care that was required 
for the delivery of a child, that the Jury had that 
deposition, at any rate with no warning by the learned 
Judge in the prisoner’s interests of how much he 
admitted and how much he denied. 


SUBMISSION AS TO THE PROPER ISSUE FOR THE 
JURY. 

Now, my Lords, I want to come to the third matter. 
In my submission there was no case to go to the 
Jury upon the first part of the case, if I may so term 
it. That is so far as the operation itself is concerned. 
Without going into any detail at all as to the first 
part of the case perhaps I may put it in this way: 
Apart from the evidence of Dr. Buchanan and Dr. 
Spilsbury, who gave evidence with regard to the 
probabilities of these matters based upon their 
medical opinion and knowledge, the testimony was 
only the testimony of Nurse Cleak as to his conduct 
at the time of the delivery of the child. I think it 
is very accurately summarised at Question 332, 
page 23, where Nurse Cleak says this: ‘‘ He did 
everything a doctor ought to do for this woman.” 
She also said ‘‘ Yes, I thought so.”’ Question 330 is: 


| ** Was the only light a broken incandescent mantle ?— 


(A.) Yes. (Q.) Not giving a full light ?—(A.) Not 
much light. (Q.) I will ask you as far as you could 
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judge, and you have had great experience, did Dr. 
Bateman seem to do everything that a doctor ought 
to do for this poor woman ?>—(A.) Well, I thought so.” 
That is first-hand knowledge. I think she said she 
had had an average of 100 confinements a year and 
had been engaged for 37 years, so that she was 
manifestly a person of very great experience, and the 
direct testimony of Nurse Cleak was to that effect. 
Apart from that it was positively and manifestly in 
the doctor’s favour. There was nothing in the 
nature of the evidence of any negligence on the first 
occasion. 


Mr. JusTICE SALTER. You mean on the first 


occasion, the manipulation and the pulling out of the 
uterus. 


Mr. BiRKETT. Yes, my Lord. 


Mr. JUSTICE SALTER. Of course, they are quite 
different. 

Mr. BIRKETT. I mean, my Lord, the conduct of 
the operation from his arrival at 10 o’clock and the 
delivery of the child and his going away at 1 o’clock 
the next morning. I do not think that is suggested. 
There is certainly no direct testimony about it, so 
far as I can gather, from the cross-examination of 
the Appellant. It is said (1) you were negligent, 
and we ask the Jury to say so because you con- 
cealed the removal of the uterus from the relatives 
and tried to conceal it altogether: it is said in your 
letter to Dr. Wiggins, which is recorded here—I must 
confess for my own part that I cannot follow the 
argument on that,—that you tried to tell Dr. Wiggins 
by your letter that the uterus was merely intro- 
verted, pulled out like a glove and put back, instead 
of telling him that it was removed. I fail to under- 
stand that allegation at all. He said when he took 
away the placenta the uterus came with it, and it 
was upon that phrase that it is solemnly suggested 
that he tried to deceive Dr. Wiggins. Dr. Spilsbury’s 
opinion was asked about the letter.” Then the third 
matter is that in the depositions before the Coroner 
there was some variation from the facts. It was 
said that there was unnecessary violence in pulling 
the placenta instead of peeling or coaxing the placenta 
away after the birth of the child. I think those are 
all the allegations that were made, and now. may I 
shortly deal with them on this submission, that 
there was really no evidence. 


Mr. JUSTICE SALTER. Have you not left out the 
principal point with regard to taking steps to have an 
operation ? 


Mr. BirKETT. That, my Lord, I submit, is a 
separate head altogether. I say quite frankly what 
my point about the matter is. If I am right, there 
was no evidence to go to the Jury here. We are in 
doubt at this moment whether the Jury found their 
verdict upon the first head, upon the second head, or 
upon both. That being so, if I can satisfy the Court 
that there was really no evidence upon the first head 
to go to the Jury the fact that it was not withdrawn 
‘from the Jury at that moment would, in my sub- 
mission, entitle me to say that this appeal should 
succeed. If I may take the question of the pulling 
of the placenta, would your Lordships look at 
Question 746 on page 59 of the shorthand note. 
Your Lordships will see that that refers to a matter 
which Mr. Justice Salter put to me a little while 
ago. It is in the examination of Sir Bernard Spils- 
bury: ‘“ (Q.) We have heard he was struggling and 
working hard for an hour. Is that consistent with 
a@ proper endeavour to deliver the woman of a child ?— 
(A.) Oh, yes. (Q.) It might take as long as that ?— 
(A.) Oh, yes, and longer. (Q.) The child having been 
brought into the world what happens next ?—(A.) 
The usual procedure is, after a short time, if the after- 
birth is not naturally expelled, the doctor assists its 
expulsion. (Q.) Is the after-birth then retained in 
the uterus ?—(A.) Usually at the time a child is born 
it is. (Q.) If it is it is part of the duty of the doctor 
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to take it away ?—(A.) Unless it comes away natur- 
ally. It practically speaks for itself. (Mr. Justice 
Shearman.) That is why it gets the name ‘ after- 
birth,’ it usually comes out with the child or shortly 
afterwards ?—(A.) Yes. (Mr. Percival Clarke.) Here 
we know that when removing the after-birth he 
removed the uterus too ?—(A.) Yes. (Q.) Can you 
imagine how that came to be done ?—/(A.) Only by 
seizing the wall of the uterus and pulling upon that 
instead of the after-birth, and that would probably 
only have happened if there were already a tear in 
the wall of the uterus which would enable it to be 
seized. (Mr. Justice Shearman.) You are suggesting 
that putting his hand in to get out the after-birth 
he caught the tear of the uterus and pulled that 
instead of the after-birth ?—(A.) Yes, my Lord.’’ 
That was the view of the obstetricians called for the 
Defence aswell. ‘‘ (Mr. Percival Clarke.) Would that 
require force to dislodge it or not 7—(A.) Oh, yes, 
very considerable. (Q.) Have you yourself ever 
known of a case of a similar kind ?—(A.) Yes, I had 
one case. (Q.) When was that? (A.) About 1912. 
There was a Coroner’s inquiry in that case also. The 
doctor by mistake pulled out the uterus and the 
woman died from hemorrhage about 40 minutes 
after it was removed. (Mr. Justice Shearman.) Is 
that the only case you have ever had in your experi- 
ence ?—(A.) That is the only personal experience I 
have had of such a case.”” Then he goes on to speak 
of the effect of it, which properly belongs to the 
second allegation. If your Lordships would look at 
page 91, Question 1046, Dr. Banister, who was called 
for the defence, was being cross-examined by my 
learned friend. He is asked: ‘‘ Now with regard to 
removing the placenta. Is that an operation which 
is usually done very gently by inserting the 
and, as it were, coaxing or peeling the placenta away 
from the walls of the uterus ?—(A.) Yes. (Q.) Can 
you understand such force having been used as would 
tear out the uterus, an ovary,and a Fallopian tube 
tear them right out of the woman’s body ?—(A.) To 
tear them right out considerable force obviously 
must be used. To remove a uterus almost entirely 
separated as I judge this to have been does not 
require very much force.’”” Then my learned friend 
cross-examined about the broad ligaments. There 
was nowhere any evidence of anything at any time 
in that connexion that was done improperly, and no 
direct suggestion of it at all. So on that matter I 
submit to your Lordships that there was really no 
evidence properly to be left to the Jury with regard 
to the allegation, if that be the allegation relied on. 
So far as the concealment from the relatives is con- 
cerned I should have thought, with very great 
respect, although it is quite right and proper for the 
Prosecution to put this matter before the Jury as 
fully and as strongly as they think they ought, 1 
do not know whether I differ from other people, but. 
the situation is that a doctor has removed the uterus, 
a terrible thing, in a tenement-dwelling where the 
poor husband and relatives are waiting in the next 
room, praying and hoping that all is going well. The 
doctor knows that she is going to die; he tells the 
husband she is going to die; he tells the sister and 
the friend that she is going to die. Was it merely 
humanity that said: Why distress them and tell 
them of this dreadful thing that has happened when 
it can do no good. All that was said on this matter 
before Mr. Justice Shearman was said by him and 
said by nobody else. The midwife never said it. 
He said to the nurse: ‘ Let us keep this to our- 
selves so as not to shock the relatives.” That is 
urged as an allegation of negligence in this particular 
case. In my submission it is not evidence at all. 


fingers 


The Lorp CHIEF Justice. I suppose that it was 
urged not so much as evidence of negligence as evidence 
throwing light upon his state of mind about what he 
had done, thereby intending to exhibit the nature of 
what he had done. 


Mr. BrrKEtTr. The issue, my Lord, for the Jury was 
not what he had done, but how he had done it; and 
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the fact that he concealed from the relatives what he 
had done in my submission is not relevant at all as 
to how he had done it. I say this, I know my learned 
friend perfectly well and I do not use the word in 
any offensive connotation, but it was used prejudicially, 
having no relevance or pertinence to the point at 
issue. 


Mr. JusTICcE SALTER. He took no steps to have an 
operation when he ought. Does it matter whether the 
motive was fraud, humanity, or carelessness ? 


Mr. Birketrr. No, my Lord, I do not think it 
does matter. In my submission intent would always 
be irrelevant, and on the question of negligence, strictly 
argued, those being the two ingredients which form 
any crime, intent would not matter. I propose to 
deal as faithfully as I can with the second head, that 
there was never any evidence to go to the Jury upon 
the first matter, and the proper course was to have 
withdrawn it. Would your Lordships just: look at the 
discussion which took place at the end of the case for 
the Prosecution, because 1 think it makes quite clear 
what the real position was. At page 75 Sir Edward 
Marshall Hall said: ‘ I understand, subject to your 
Lordship’s ruling, that the allegation of negligence 
here is the omission to have this patient removed to 
the hospital for the purpose of an operation.’”’ That 
is what I have called the second operation. ‘* (Mr. 
Justice Shearman.) I think what the Prosecution will 
have to prove is that either there was grave negligence 
in any one case in effecting the delivery or in the other 
in not taking the proper steps after the discovery of the 
tear to remedy it—either one or the other—and then 
the third thing to prove is that the natural consequence 
of it was the death of the person. Sir E. Marshall) 
Hall.) On the first part I submit there is no evidence 
to go to the jury at all.’’ There is the submission, my 
Lord. ‘‘ The only evidence is that of Dr. Spilsbury, and 
he was asked: ‘ In your opinion was the neglect to 
remove this person to the hospital such as to cause her 
death ?’ and he says, ‘ Yes.’ That is the only question 
asked. It has never been suggested that the actual 
delivery of the woman was negligent or that the 
coming away of the uterus was negligent; that has 
never been suggested. (Mr. Justice Shearman.) I 
rather thought it was. (Sir E. Marshall Hall.) I 
submit there is no evidence of it. (Mr. Justice 
Shearman.) I do not want to say any more than I 
shall leave it to the Jury. I shall allow Mr. Percival 
Clarke to conduct his own case, but there is evidence 
[ think for the Jury on both, and the third issue is 
whether the Prosecution have proved—lI do not like 
to use the word accelerated—that substantially the 
cause of death at the time it happened was due to the 
negligence. (Sir KE. Marshall Hall.) I will call my 
experts on that part of the case. (Mr. Justice 
Shearman.) Unless Mr. Percival Clarke wants to 
relieve you of any part of the case he will deal with 
that when your witnesses are called.”’ I submit it is 
abundantly clear that there was no evidence on the 
first head to go to the Jury, and I submit the position 
on behalf of the Appellant is that this having been left 
to the Jury it is impossible to say whether the Jury 
convicted on that or convicted on the second, or 
convicted on them both, and that being so again if 
that point is good the Appellant here would be entitled 
to have this conviction quashed. 


Mr. Justice SALTER. What should have been done 
if you are right ? There is one indictment of negli- 
gence and one issue for the Jury. If there is evidence 
of negligence to go to the Jury it is right to leave the 
indictment to them. 


Mr. BirKETT. But in my submission, my Lord, it 
was perfectly right to say to the Jury: I have ruled 
that upon this first head of the case there is no 
evidence at all, as it is my duty to do, and the only 
matter, therefore, upon this indictment which you 
will have to consider will be whether this indictment 
is sustained by the evidence relating to the second 
head: Did he take such reasonable steps thereafter as 
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he should have done, and have left it at large and say 
there was evidence for them when in my submission 
there was not? That does entitle this Appellant to 
come here and make this submission to your Lord- 
ship. It raises a very important matter. In a civil 
action you are entitled to the particulars of negligence 
alleged, but apparently when you are charged with a 
much more serious thing and being a medical man, to 
whom the effect means the loss of every prospect he had 
in life, the whole thing is at large. 


The Lorp Cater Justice. Adopting the two-fold 
division made by the learned Judge at page 275, that: 
is to say, the division into the effecting the delivery on 
the one hand and remedying what had been done on the 
other hand, do you say with regard to this evidence 
that when the learned Judge came to sum up he should 
have said: There is no evidence of negligence here in 
and about effecting the delivery. All you have to 
consider is, was this doctor negligent in the steps he 
took or omitted to take to remedy the mischief that 
had been done. ° 


Mr. BrrKetr. I say, my Lord, on this first matter 
that there was no evidence upon this section of the 
case at all, but having regard to the charges of negli- 
gence, the one term that covers most things, the case 
had been clearly put and clear distinctions made 
between the first head and the second head ; and the 
submission having been made about that in view of the 
fact that the defect, if any, in the evidence was not 
remedied when the Appellant gave his evidence, which 
would, of course, have cured the matter, the Appellant 
would have been entitled to say there is no evidence on 
the first head to go to the Jury. 


The Force required for the Removal of the Placenta. 

The Lorp CHIEF JUSTICE. Was it not open to the 
Jury to say upon this evidence that if the doctor had 
been takingaway the placentait would have been a very 
simple and easy matter, and that after the evidence had 
been given as to the considerable amount of force 
required to tear away the uterus, that he was negligent 
in tearing it away and that he ought to have known 
from the amount of force which was required that 
what he had got was not the placenta. Was it not 
open to the Jury to say that ? 


Mr. BrrKETT. With great respect, my Lord, I 
submit thatit wasnot. [have said that I appreciate 
certain difficulties in this matter of precise definition, 
if you are entitled to say this thing has happened, 
you have heard what has been said as to how it 
happened, the nurse said he did everything which 
aman reasonably could ; nobody else was there to see 
it happen, that it is open to you to say that because 
it happened it was negligent. 


The Lorp Cuter Justice. You used the word a 
few moments ago which learned Counsel for the 
Prosecution have used about the placenta, ‘‘ coaxing 
the placenta.’’ May not a Jury think after hearing the 
evidence: There seems to be a very great difference 


between coaxing away the placenta and tugging away . 


the womb ? 


Mr. BrrKetr. Putin that way there is a distinc- 
tion, my Lord. 


The Lorp Cuter Justice. The point I am upon is 
your proposition that there was no evidence to go to 
the Jury about what you might call the first chapter in 
the case. 


Mr. BrrKetr. The evidence, my Lord, with regard 
to the coaxing and peeling was, of course, put in cross- 
examination by my friend. Your Lordships will, of 
course, appreciate what the witnesses for the defence 
said about that. They gave a perfect answer to that 
matter. I am dealing with the other matter, that 
there was no evidence to go to the Jury. 


“Mr. Justice SALTER. It was in view of that that I 
was surprised to find apparently neither Dr. Spilsbury 
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nor Dr. Buchanan were asked to say anything as to 
what my Lord has just observed. Something of this 
kind happened. He said that he got hold of what was 
the placenta. Ought not he to have known that he 
had got something more ? 


Mr. Birketrr. No, my Lord, the questions were 
put specifically on the second head about the necessity 
of the operation, and so on, and not upon the first head. 
I told your Lordships last week, and I think I am 
entitled to repeat it to-day, that in the record of the 
trial it was never really suggested that he had done 
anything that could be termed negligent with regard 
to the placenta and the uterus coming away together. 
Dr. Spilsbury said that the evidence he gave was 
entirely in accord with the two experts for the 
defence, namely, that the edge of the uterus having 
been torn, as indeed was the edge of the placenta, to 
put your hand in and take one rough edge and mistake 
it for the other was the most natural thing in the world. 


The Lorp Cuter Justice. At that stage, and then 
you begin to try and withdraw it. The words which 
you use, I have no doubt quite unintentionally, are 
always intransitive words, “it came away.” The 
evidence was it was pulled away with considerable 
force. 


Mr. Brrketrr. When Dr. Donald Buchanan gave 
evidence he was asked in chief at page 46, Question 
631: ‘In order to dislodge it or remove it would 
much force or little force be required,’’ and he 
answered: ‘* Well, it is only personal opinion, but I 
should say a lot of force. I have never known it to be 
removed. (Mr. Justice Shearman): Is that the first 
time you have heard of a uterus being removed in the 
course of delivery ?—(A.) In the course of delivery I 
have never known it occur.”’ Is that really evidence 
to go to the Jury, my Lords? Mr. Justice Shearman 
goes on to say: ‘It is a very remarkable thing to 
pull out the uterus. I am not saying whether it is 
wrong or not, but it is a very remarkable thing.—(A.) 
As a technical point it is beyond my comprehension 
altogether.”” So far as evidence is concerned I submit 
it is no evidence at all which is based upon that. 


The Lorp Cer JusticE. There was the evidence 
upon this point also, was there not, of Sir Bernard 
Spilsbury at Question 754: “ You are suggesting 
hat putting his hand in to get out the after-birtht 
the caught the tear of the uterus and pulled tha 
instead of the after-birth ?—(A.) Yes, my Lord. 
(Mr. Percival Clarke): Would that require force to 
dislodge it or not ?—(A.) Oh, yes, very considerable.” 


Mr. Birketr. I am not taking the precise point 
at the moment, my Lord, but the evidence for the 
Defence was quite the contrary. 


The Lorp Cuter Justice. The point you are on 
now’ is that there was no evidence so far as the 
effecting of the delivery was concerned. 


Mr. Birketr. I appreciate that that is the 
point I make, at any rate so far as the first head of 
negligence is concerned. I think your Lordships are 
in possession of all the facts relevant thereto. My 
submission about the whole matter is that there was 
in fact no evidence to go to the Jury. 

THE ALLEGATIONS OF NEGLIGENCE 
DELIVERY. 

Now, my Lords, with regard to the second head, 
I will try to be brief about that. I have said all I desire 
to say about the first matter, and may I go to the 
second head. May I, for my own assistance, sum- 
marise what I conceive here to be the allegation that 
is made against the Appellant? It is said because of 
what you had done, whether it was negligent or not, 
you had destroyed the pelvic floor and your first 
duty, therefore, as a medical man, using the knowledge 
which you had, was to repair the pelvic floor so as to 
prevent what the witnesses, I think, termed herniation, 
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so that when the patient stood up things which ought 


to have remained inside came outside, and the way 


to do it was by an operation, by sewing or by stitching. 
If you had done that you might have saved the 
patient’s life, and in any event the exploration for 
the purpose of the operation would have shown you 
there was an injury to the bladder and the intestines, 
which had been crushed against the sacral promontory. 
It was derived from the evidence of her friends that 
she was at some time after the birth in a condition 
to stand an operation. Then it is said, lastly: 
It was your duty to take a second opinion. As I 
appreciate them, those are allegations of negligence 
which are made upon the second head. The answer 
made is this: The non-removal for the operation 
between July 24th and 28th was not a negligent 
thing at all; it was a carefully considered medical 
view. It is said in support of that view that to move 
the patient at any time after this event had occurred 
would have meant probably immediate death. It is 
said that there was no moment between the happenine 
of the uterus giving way and the removal to thg 
hospital when it was a wise and safe or proper thing 
to do. It is said the symptoms of peritonitis, the 
woman having died from peritonitis, and shock, were 
coincident with the moment of delivery; and with 
regard to drainage, it was suggested that the patient, 
having regard to the removal of the uterus and the 
position in which she was placed, had in fact the most 
effective and natural drainage that you could possibly 
have to get away the poisonous matters which might 
have infected the system. Then it was said of all 
the previous cases which are recorded everything in 
those cases pointed against the operation and in 


support of the very conduct which Dr. Bateman 
followed. In the case in 1912 of which Dr. Spilsbury 
spoke from personal knowledge, the patient died 


10 minutes after removal. In the two cases spoken 
to by Dr. Banister for the Defence, one woman died 
before she reached the hospital and the other woman 
died 30 minutes after admission. Those are the 
answers which are made, speaking quite generally, 
with regard to the second head of negligence. 


Mr. Justice SALTER. How many 


did 
Nurse Cleak make to the doctor ? 


requests 


Mr. BirKEtT. The nurse made three requests, my 
Lord. She asked on the night of the 23rd when the 
child was delivered: Ought not she to go to the 
hospital? She asked on the Friday, the 25th, and 
she asked upon the Sunday, the 27th. 


Mr. JUSTICE SALTER. Was she ever asked whether 
when she made those requests she thought that the 
woman could be moved ¢ 


Mr. Birketr. I am much obliged to your Lord- 
ship for mentioning that. Mr. Justice Shearman in 
his summing-up to the Jury put that point in favour 
of the Defence, that the nurse herself never thought 
that there was a moment when she was any better 
from the night when this thing first happened. It is 
an extremely important point. At page 30 of the 
transcript in Question 418 in Nurse Cleak’s evidence 
there is this question: ‘‘ You realise the question of 
moving this woman down four flights of stairs is a 
very serious matter ?—(A.) Yes. (Q.) You say the 
doctor said to you when you said you thought she 
ought to go to a hospital, 1 am talking of the night of 
the 21st, ‘ I will see how she is in the morning and 
then send her away, she is not to be moved yet’ ? 
(A.) Yes.”’ That, as a matter of fact, was, as your 
Lordships perfectly well know, the view of the experts 
who were called for the Defence and who spoke in the 
very strongest possible way. 

The Lorp Curer Justice. So far from being a 
useful step it would in fact have been a dangerous 
step ¢ 

Mr. BirkETr. Yes, my Lord, it would. If I may 
say it now, my Lord, the two doctors who were called 
for the Defence—your Lordships will have read the 
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qualifications of those two gentlemen; they have 
tremendous experience—when the question was put 
to them what you would do in the like circumstances 
answered ; I should do exactly what this Appellant 
did. Then when they were asked: Is there anything 
that you could suggest that he did do which he ought 
not to have done with regard to removal to the 
hospital ? the doctors make answer: It would have 
meant in my view immediate death. 


Mr. JusTicE SALTER. Sir Bernard Spilsbury said 
he thought she may have had just a chance. 


Mr. BIRKETT. Yes, my Lord, he said just a 
chance. I think, if I may say so respectfully, the view 
that was taken apparently by Dr. Spilsbury and Dr. 
Buchanan was this, that the uterus having been torn 
away and the ligaments having been torn away certain 
blood vessels were torn at the same time, and unless 
you did something either by stitching or sewing to deal 
with those blood vessels to prevent the possibility of 
toxic poisoning, the woman would certainly die. The 
answer made, as your Lordships appreciate, was that 
the bleeding stopped, and the evidence given was that 
the clotting might have been a very proper and natural 
thing to stop the bleeding. To leave her in that 
position so that she might have some chance of healing 
before being removed was not merely the most humane, 
but the wisest and most prudent thing to do. 


The Lorp Cuter Justice. I understand one of the 
questions which you suggest under this fourth head is 
the question whether a professional man can be found 
to be criminally negligent for doing that which two 
heads of his profession swear they themselves would 
have done in the same circumstances ? 


Mr. BirKEtr. I submit that, my Lord, and I am 
sure it will be understood that nobody in this Court 
could have a higher admiration for Sir Bernard 
Spilsbury than I, but he is a pathologist and not an 
obstetrician. It is pul as strongly as this, my Lord: 
I myself with my knowledge and my experience 
would have done exactly the same. If you had 
— what Dr. Spilsbury said it would have meant 

eath. 


The Lorp Carer Justice. Is it not material to 
look at the frequency or rareness of such a dilemma ? 
Apparently the tearing away of the uterus is a very 
rare thing. Is a man to know or to be expected to 
assume that if that rare event happened then all 
risks must be taken and the patient must go to 
hospital ? 


Mr. BIRKETT. No, my Lord, I should have 
submitted not. 


The Lorp Cuter Justice. If it were a thing that 
happened every day other considerations might 
arise. 


Mr. BirKETYr. Your Lordships will appreciate that 
upon the last point your Lordship has raised it is 
again a substantial ground on which I rely for the 
misdirection of the evidence. The learned Judge 
told the Jury that that factor did not really matter. 
My learned friend took the extreme course of inter- 
rupting the learned Judge in his summing-up to 
point out what Dr. Banister said about that matter ; 
but the learned Judge said it really did not matter. 
But it was vital to the defence that in this very rare 
occurrence in their view this man had done in that 
emergency everything that a practitioner could do. 
It is a matter upon which I rely with regard to the 
misdirection. Would your Lordships now look at 
page 61 of Dr. Spilsbury’s evidence. At Question 769 
he is asked: ‘“ If that is left, and no attempt made 
to repair it, what would be the result on the patient ?— 
(A.) I think the inevitable result must be death 
either very shortly from shock and hsmorrhage, or 
at a later period, from the development of the infec- 
tion, peritonitis.—(Q.) That is quite apart from the 
tear of the bladder, the rupture of the colon ?—(A.) 
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Yes, quite apart from that. (Q.) If that would be 
the result if it was not attended to, wha* would it 
be the duty of a medical man to do ?—(A.; To take 
steps to arrange for an operation as soon as possible 
afterwards. (Q.) This injury took place just after 
midnight on Wednesday,the 23rd July,early morning of 
the 24th July ; would it have been the doctor’s duty to 
have had an operation performed either there or at 
an hospital that night or when ?—(A.) It would 
depend upon the patient’s condition. She would, 
no doubt, be unfit for operation immediately after- 
wards, she would be in a state of collapse, but as 
soon as she rallied from that she ought to have been 
eperated upon. (Q.) Can you form any opinion from 
the length of time she liv ed afterwards, and after the 
removal to the hospital, whether at any time after 
this injury she was in a condition to stand the opera- 
tion ?—(A.) It is very probable she was. I have no 
doubt in my own mind she was in a condition to be 
operated on from the account given of her condition 
by her friends. (Q.) She was admitted to the infirmary 
and a letter was written by Dr. Bateman saying: 
‘On extracting the placenta I found to my surprise 
that the uterus came with it: Evidently the foetus 
had been expelled into the pelvic cavity some time 
previously, and the uterus had contracted, firmly, 
on the placenta. What do you say about that 
having regard to fhe evidence which has been given ?— 
(A.) From what I have heard of the evidence I think 
it is clear the child had not escaped into the pelvis, 
because, as I have already said, there would have 
been signs of collapse as soon as that occurred. 
(Q.) ‘She was very collapsed, she has been doing 
fairly well until the present, but is now in a bad way.’ 
If she had been doing ‘ fairly well’ up to the present, 
can you see any justification for not sending for the 
ambulance or the hospital authorities ?—(A.) No.” 
The only thing on that is that Dr. Spilsbury is form- 
ing the best view he can, but he relies upon those 
statements which are made by the husband and 
mother and Miss Lehoux that she seemed brighter, 
whereas he ignores entirely the more skilled evidence 
of the midwife of 37 years’ experience, who was 
likely to know, and she says there was at no time 
any change between what happened on the night of 
the delivery and the day that she was sent to hospital. 
Your Lordships realise that she was sent to hospital. 
Dr. Bateman said: If I give her an anaesthetic she 
will die on the table. Now, my Lords, I propose to 
turn to the question of misdirection with regard to 
the evidence. 


SUBMISSION OF MISDIRECTION WITH REGARD TO THE 
EVIDENCE. 
Tuesday, Feb. 10th. 

Mr. BirRKETT. My Lords, there were two matters 
re maining with which I wanted to deal quite shortly. 
They were under two headings, the first being mis- 
direction by the learned Judge, as to the evidénce, 
and m, last and final point, that the verdict was 
against the weight of evidence. 

The first of those two matters, namely misdirection 
by the learned Judge on the evidence, I approach 
with some diffidence. I do not know whether your 
Lordships are familiar with the facts which are set 
out in the Notice of Appeal, but there are set out 
there, I think, fourteen separate heads upon which 
misdirection is alleged. I can spare your Lordships 
a good deal of time and trouble upon that, I think, by 
saying this, that the only importance that is, I think, 
to be attached to the allegations of misdirection on the 
evidence would be as to their possible cumulative 
effect. 


The Lorp CHier Justice. You may take it that 
we are aware of what was said in the summing-up. 


Mr. Birkett. If your Lordship pleases. Subject 
to that, I think the only matter to which I can draw 
attention, because we regard it as of some importance, 
is this: it is I think rather imperfectly expressed in 
No. 5: ‘‘ The learned Judge told the Jury, upon a 
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matterof the gravest importance to the Defence, that 
the evidence of the doctors called for the Defence was 
of no importance. The injurious effect of this was 
heightened by the fact that the learned Judge persisted 
after the error had been pointed out.”” I think that is 
a little improperly worded, due probably to some little 
misapprehension ; but there is a substantial point at 
line 260 of the summing-up, which your Lordships will 
find on page 146, about four lines from the top: ‘‘ It is 
admitted that the coming away of the womb in the 
case of a childbirth is almost unknown. Dr. Spilsbury 
in his wide experience has only heard of it twice, and 
the doctor who was in charge of Queen Charlotte 
Hospital said ‘I have had under my charge 60,000 
cases and I have never heard of such a case,’ and the 
other witness said he had not heard of such a case. 
Dr. Spilsbury said when it has happened before, in his 
experience the child has died at once. (Mr. Davis) : 
Dr. Banister said he has two cases.” 


The Lorp CHIEF JUSTICE. 
died ? 


It was the mother who 


Yes. 


The LorD CHLEF JUSTICE. 


Mr. BIRKETT. 
Not the child ? 


Mr. BrrKETr. That isso,my Lord. I do not think 
that the child was mentioned. The child may have 
died, but it was the mother who was mentioned in the 
evidence. 


The Lorp CHIEF JU=TICE. 
it was the mother who died. 


Mr. BirKEtrT. Yes. Then Counsel for the Defence 
says: ‘‘ Dr. Banister said he had two cases ’’—and, 
of course, the Defence relied in the strongest: possible 
way on the evidence of Dr. Banister with regard to 
that matter. ‘‘ (Mr. Justice Shearman): I think he 
said as regards turning the womb inside out ; certainly 
at the hospital he said there had been no case, but 
at any rate it does not matter whether they heard of 
one or two cases, it is an extremely rare case and one 
of those where the experts differ.” I think with very 
great respect that the learned Judge and learned 
Counsel for the Defence at that time were somewhat at 
cross purposes. The learned Judge was minded to 
point out I think in the interests of the prisoner that 
the situation that the prisoner had to deal with was 
an extremely rare occurrence, and his mind was solely 
centred upon that matter. Counsel for the Defence 
interrupted him to point out that there had been two 
cases, because of the enormous importance to the 
Defence of those two cases, which, in the submission of 
the Defence, justified entirely the line of conduct which 
had been pursued by the Appellant in this case, 
namely that the proper course of treatment was rest, 
and that if you moved the patient either to hospital or 
elsewhere, according to the recorded cases death was 
the almost certain and immediate result; and the 
matter which is complained of in the Notice of Appeal 
I think amounts to this, that there was, shall I put it, 
an inadvertent misdirection on the evidence, inasmuch 
as the Jury may very well have believed from the 
way that matter was dealt with that the evidence 
which had been called by the Defence through Dr. 
Banister upon so vitaland important amatter was said 
by the learned Judge in that passage to be a thing of no 
account, inasmuch as it did not matter. 


It is not disputed that 


If I may take that as an illustration, and refer only 
to one more, the complaint, if it justifies so strong 
a term as complaint, which is made by the Appellant 
on this head is that in several matters in the summing- 
up there are, shall I say, inadvertent mis-statements 
which might have worked, and in the submission of the 
Defence did in fact work, greatly to the prejudice of the 
Appellant. The only other one I will mention is one 
which I think is numbered (ii.): ‘‘ The learned Judge 
told the Jury that the removal of the womb was 
sufficient to support a conviction.’’ On line 254 on 
page 145, if this is an accurate transcript, the learned 
Judge says: ‘‘ Let me pass on to the second question. 
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The Crown first of all say there was gross negligence, 
and you will not find it unless you are quite satisfied of 
it, in pulling away the womb at all ’’—then the 
transcriber has put what I presume he intended for a 
dash—* in what he did before and in pulling it away.” 
I do not apprehend that something is left out there. 


The Lorp CHIEF JUSTICE. Itis undoubtedly a dash. 


Mr. BrrKetr. I have two marks. 
The Lorb Cuter Justice. Thatis not the shorthand 
writer, that is the typewriter. 


Mr. Brrketr. Yes. I only mention it because it 
might very well have been that there was some word 
left out there. ‘‘ The Crown first of all say there was 
gross negligence, and you will not find it unless you 
are quite satisfied of it, in pulling away the womb at 
all—in what he did before and in pulling it away. It 
is suggested by the defence nothing of the sort,’ and 
soon. The point about thatis in my submission really 
rather important. Here was a Jury no doubt shocked 
and horrified at hearing of what actually did happen- 
that is, the removal of the uterus from a woman in 
childbirth ; and I hope that I am entitled to say that 
an ordinary jury might very well and very naturally 
think ‘‘ Why, the mere pulling away of the uterus at 
allin any circumstances was in itself a grossly negligent 
thing,” being naturally ignorant of the fact that the 
placenta and the uterus had an edge which was, as I 
understand it, precisely similar, soft and thin and 

rregular, so that to the touch there would be no 
distinction whatever. The submission on behalf of the 
Appellant on this point—- 


The LorpD CHIEF JUSTICE. When I hear you say 
that, it occurs to me to ask: Is it not necessary to 
consider the various movements in that process? It 
may well be that the doctor might begin to pull away 
the edge of the torn uterus, believing it to be the 
placenta, but when he perceived, if the Jury found 
he ought to have perceived, the degree of force which 
was necessary to pull away the uterus, ought he not 
to have realised that he was not removing the placenta. 


Mr. BIRKETT. With respect I should have thought 
that that observation was exceedingly just if in point 
of fact it was beyond contest that a very considerable 
amount of force was used. 


The Lorp CuTEF Justice. Not beyond contest, 
but there was evidence to go before the Jury. 


Mr. BIRKETT. Yes, there was evidence on both sides 
about that. The evidence for the Defence, I think, 
was that it was a natural mistake to regard the edge of 
the uterus as the edge of the placenta. 

The Lorp Cuter Justice. That is the beginning. 

Mr. BIRKETT. Yes, that is the beginning. Now, 
my Lord, this is the question as it is put here: ‘‘ The 
Crown first of all say there was gross negligence, and 
you will not find it unless you are quite satisfied of it, 
in pulling away the womb at all—in what he did 
before and in pulling it away.’’ Now, my Lord, the 
submission I make to you there is that the Jury 
might quite naturally and reasonably have believed 
that the mere fact that the uterus was removed, 
however it was done, was in itself an act of gross 
negligence. The point I want to urge about it is that 
in my submission it was so natural a thing for the 
Jury to do that it was very, very important in the 
Appellant’s interest that the natural danger upon that 
head should be guarded against by very careful and 
precise wording in suinming up the evidence, and in 
this phrase ‘‘ you will not find it ”__that is the gross 
negligence—‘ unless you are quite satisfied of it, in 
pulling away the womb at all—in what he did before 
.and in pulling it away ”—as I said, I approach this 
matter of misdirection—— 


The Lorp Cuter Justice. In your opinion might 
the Jury not have taken this view: Here was a woman 


aang 


18 THe LANcET,] 


33 years of age, the mother of four children, and a 
doctor has pulled away the uterus ? 


Mr. BirketT. That was the danger to be guarded 
against, I think. I speak my own mind and not any- 
body else’s in saying I am very afraid that the Jury 
might do that, and I think in my submission it would 
be an entirely wrong thing for them to do. 


The Lorp Cuter Justice. The question I am asking 
youis: Might the Jury not say that in fact, but might 
they legitimately do it ? 


Mr. Brrketr. They might do it in fact, and I think 
probably did, but legitimately I submit they had no 
right whatever to do it. That is a point which I 
endeavoured to put some considerable time ago in the 
interests of the Appellant, that that was the precise 
danger to be guarded against on the first head of 
negligence. Here, if I may reinforce the points I 
make upon this alleged misdirection, the wording of 
the learned judge in this sentence, “ pulling away the 
womb at all” having regard to the very natural 
view that the Jury might take, was a very serious 
misdirection in fact so far as the Appellant was 
concerned. 


Mr. Justice SALTER. I am not quite sure that I 
follow that. I understood your point yesterday to be 
that this Part I. ought to have been withdrawn. 


Mr. BrrKETT. Yes. 


Mr. Justice SALTER. The learned Judge decided 
not to withdraw it, thinking there was some evidence 
on Part I. What is your complaint on that sentence ? 


Mr. Brrkerr. The complaint I make is this, that 
the sentence may have led a lay Jury to suppose 
that the mere fact that the womb came away at all 
in this doctor’s hands was sufficient for them to find 
him guilty upon the first head, whereas in truth and 
in fact the real question was whether in the pulling 
away of the womb there was in fact negligence. It 
may be an unsubstantial point, but it seemed to me 
to be a matter which might be capable with a lay 
Jury of leading to great misunderstanding. 


The Lorp Cuter Justice. It is fair to add, is it 
not, that Dr. Spilsbury at any rate had said that he 
had known of similar cases ? 


Mr. BrrKetr. He had. 


The Lorp CuHlieF Justice. In the language you 
are using you are drawing rather fine shades of 
distinction, are you not? You use three different 
phrases: One is ‘*‘ pulled away,’’ another is ‘“‘ came 
away,”’ and the intermediate term which you now use 
is ‘‘ came away in the doctor’s hands.” 


Mr. Birkerr. I was brought up in a school, my 
Lord, where language was intended to conceal one’s 
thoughts, but certainly in this Court it is not my 
desire so to do. I suppose it is the voice of the 
advocate adopting the language which comes to his 
mind which is most favourable to the Appellant ; 
but whatever the precise shade of meaning to be 
attached to any of the phrases, the point I make with 
regard to this matter is that there was here, in my 


submission, a very natural danger to be guarded | 


against, namely, that in a case which would shock and 
indeed horrify the members of the Jury—because 
it has occurred to me in dealing with this mattre 


last night that there probably was not a man on this | 


Jury who at some time had not been in the position 
of that husband waiting outside the door hoping that 
all would go well—in a case such as this, that being 
so, the mere fact that this very dreadful thing had 
occurred might cause them to say, very reasonably : 
‘It does not occur in the ordinary case, and it is 
due to the negligence of this man.”’ 


The Lorp Cuter Justice. There are two state- 
ments there: First, ‘‘ that it does not occur in the 
ordinary case,’”’ and “it is agreed on all sides that 


REX v. BATEMAN. 


[Fres. 14, 1925 


it was an exceedingly rare event.’’ That it was due 
to negligence is different. 


Mr. BiRKETT. That, as I understand it, was a 
matter which was dealt with by the Judge, but in 
this particular phrase in my submission he is not 
putting the true issue to them—‘ you have to be 
satisfied that in the act of taking away the womb 
there was criminal negligence.’’ He is saying here, 
‘in pulling the womb out at all.’’ As I say, that is 
the point that I make, and I do not want to labour 
it. That is all I propose to say with regard to the 
heading of misdirection. 


The Lorp Cuter Justice. On that point, assuming 
that it was a point proper to have been left to them, 
what ought to have been said, do you mind telling us ? 


Mr. BrrKETT. With some hesitancy, I submit that 
the proper direction—I say this with great diffidence 
—that the proper direction to the Jury on that matter 
was that after there had been put before the Jury 
quite plainly the difference between civil negligence 
and criminal negligence, the learned Judge should 
have said, ‘‘ Now upon this first head of the case 
it is said here that the uterus was in fact pulled away. 
Now, members of the Jury, put entirely from your 
mind any thought of convicting the prisoner merely 
because the uterus was pulled away; that is not 
enough. It might be removed by a skilled man— 
it might have been in any event. You must put that 
from your mind to consider this question, whether 
at any stage before that uterus was pulled away 
some act——— 


The Lorp Cuter Justice. Or in the pulling of 
it away. 


Mr. BirKEtTr. Yes, my Lord, “ or in the pulling 
of it away, there was some act, some omission, some- 
thing blameworthy on the part of this man which 
could make you say: Had it not been for your 
blameworthiness this thing never would have 
happened. Until you can do that you must not 
convict the prisoner.” 


The Lorp CHIEF JusTICE. Suppose, to bind the 
thing, a hypothetical Juryman says, ‘‘I do con- 
sider it, and I observe he pulled it away.” 


Mr. BirKetr. Yes, ‘‘ I observe he pulled it away.” 
The hypothetical Juryman in that event would be 
himself blameworthy in so far as he did not sit there 
as he ought in a judicial mind to look at the evidence. 


Reported Cases of Similar Catastrophes. 

Dr. Spilsbury knew of one case, Dr. Banister himself 
knew of two others, and although I cannot refer to it 
here, I have been spending some of my days recently 
in reading text-books on this matter, and amongst 
the medical profession it is not confined to the three 
cases; the thing does occur. 


Mr. JUSTICE SALTER. Are those cases where the 
womb is accidentally taken from the body as in this 
case ? 


Mr. BirkEetr. They were in the act of childbirth. 
as in this case, as distinct from where it is taken 
away on purpose. 

Mr. JUSTICE SALTER. They were not cases where 
the womb was expelled from the body in childbirth ? 

Mr. BrrKetr. No, not as I understood them. 

Mr. JusTICE SALTER. But taken by manipulation ? 

Mr. BrrKetr. Yes, in the act of childbirth, in 
every case of which I have heard after prolonged 
labour, and where in most cases there had been the 
operation of version in order to turn the child 
before manual traction. 


The Lorp CHIEF JUSTICE. Was not one of the 
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reported cases a case where the mother was suffering 
from prolapsus ? 


Mr. BrrKETT. Yes, in the reported cases. That, 
my Lord, is what I submit, and 1 end practically upon 
that head with regard to misdirection by saying this: 
I know it is an easy thing for Counsel standing here 
to say that the learned Judge at the trial ought to 
have said this and that and to have picked out a 
matter here and a matter there and to say that the 
cumulative effect of those matters is really very 
important. I appreciate how easy that is and how 
difficult it is for him to put the matter as Counsel 
would like it from the difficulty I have in putting 
my own argument here. 


The Lorp CHIEF Justice. You have put your 
points very ably indeed, Mr. Birkett. 

Mr. BrrKetr. Thank you, my Lord. The state- 
ment I make upon that is that if these matters are 
taken into view in this rather extraordinary case 
(because 1 think everybody will concede that this 
is a very extraordinary case) these statements of 
misdirection to which 1 have drawn attention were 
such as to influence a Jury most materially on this 
particular matter. Now, my Lord, I come to the 
last point I have to make: It is a common rhetorical 
device, but with sincerity I put before the Court this— 
and perhaps the point I am now going to make is the 
sum of all the points which I have been endeavour- 
ing to make yesterday and to-day—the point is 
this: If you look at this case from every aspect 
and from every point of view, the statement can be 
made, and I make it, and I hope to make it with 
great force, that the final conclusion in this matter 
is that the verdict is against the weight of evidence, 
is unreasonable, and cannot be supported. 


The Evidence of Expert Witnesses Recalled. 

I do not want again to summarise or to review 
the facts, but I do desire to call attention to some 
of the answers given by the two expert witnesses 
forthe Defence. Your Lordship will find the evidence 
of Dr. Banister at page 76. Your Lordship will see 
that he is a Doctor of Medicine, a Member of the 
Royal College of Physicians, a Member of the Royal 
College of Surgeons, London, a Member of the Royal 
College of Physicians, Edinburgh, of Harley-street, 
an Obstetric Surgeon and Consulting Surgeon to Queen 
Charlotte Hospital. He is also an Assistant Obstetric 
Physician and Lecturer on Obstetrics at Charing 
Cross Hospital. He is Surgeon to the Chelsea 
Hospital for Women, Consulting Obstetric Surgeon 
to Northwood Memorial Hospital, the Passmore 
Edwards Hospital, and the Florence Nightingale 
Home, and Examiner to the Central Midwives 
Board. Those are the qualifications of Dr. Banister. 


The Lorp Curler Justice. And 15 years’ actual 
experience in obstetric practice ? 


Mr. BrrKETT. Yes. I do not suppose it is a con- 
clusive test, but 1 think the witnesses for the Defence 
on the precise point at issue were more qualified to 
speak than the witnesses called for the Prosecution. 
At any rate,there are the qualifications. At Question 
915 he says that he has read Dr. Bateman’s evidence 
given before the Coroner, and in reply to the next 
question he says that he has heard the evidence given 
at the trial. Then at Question 919: *‘ (Q.) I want to 
ask you this first: In your own practice how many 
cases have you known of the uterus being removed 
in the course of parturition ?—(A.) Only two. (Mr. 
Justice Shearman.) Two besides this ?—(A.) Yes, 
two besides this. (Sir E. Marshall Hall.) Was any 
operation done in either of those two cases ?—(A.) 
No. (Q.) Why not ?—(A.) The first case that I saw 
was dead when she reached the hospital, and the 
second died within half an hour of her admission. 
(Q.) You have heard Sir Bernard Spilsbury’s evidence 
in which he said the woma nhad a chance; would 
you accept that or qualify it ?—(A.) I should: say 
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that her chance was so small as almost to be, dis- 
regarded, and that it would be without probability 
that she would recover. (Q.) Will you put yourself 
in this position for one moment, the position of the 
doctor, the prisoner here, after he has discovered, 
according to the evidence, that the uterus has come 
away with the placenta. You have heard all the 
evidence about the collapse, and would you yourself 
have taken the responsibility of removing her to a 
hospital for an operation then ?—(A.) 1 should have 
forbidden her removal. (Q.) Whatever chance she 
had of life in your opinion would it have been in- 


creased or diminished by such a removal ?—(A.) I 
think her chance of life would have been wholly 
removed. (Mr. Justice Shearman.) Do vou mean 


she had any if she was alive ?—(A.) I think you can 
say they have a chance so long as they are alive. 
(Q.) Assuming you have got ruptured arteries in the 
inside and intestines not sewn up, | can quite under- 
stand you saying it was hopeless, it was 
removing her, but I cannot understand 
could have left a woman like that in the belicf that 
she could survive and recover.’’ That is a question 
by the learned Judge which I think puts very con- 
cisely the main point which was alleged by the Prose- 
cution upon this second head. “ Do 
she could revive and recover without 
thing done to her to sew her up ?—(A.) I have not 
suggested that. (Q.) I understand you to say that 
the chance of recovery was practically nil ?—(A.) 
Death was.’ I do not follow that, but that is the 
answer given. 


no good 


that you 


you suggest 


having some- 


The Lorp CHIEF JusTICE. ‘* Death was certain,’ 
I suppose. 
Mr. BiIRKETT. 


Yes, I suppose he means ** Death 
was certain.” 


Then he is asked : “ I thought you said 
the contrary ?—(A.) I said I would forbid her being 
removed then. (Mr. Justice Shearman.) IL did not 
understand that. (Sir E. Marshall Hall.) Do you 
agree with Sir Bernard Spilsbury that probably there 
was a period between Wednesday midnight and 
8 o’clock on the following Monday, when she might 
have been removed with the probability of a successful 
operation being performed ?—(A.) Change ‘ probably ’ 
to ‘ possibly’ and I agree. (Mr. Justice Shearman.) 
I think they do agree there was just a possibility ? 

(A.) Justa chance. (Sir E. Marshall Hall)) Have you 
heard anything in the evidence which would lead you 
to say that between Wednesday midnight and Monday 
at 7.30 there was any more favourable moment at 
which she might have been removed ?—(A.) No. 
(Q.) Who would be the best person to judge as to the 
desirability of her removal at an intervening period of 
time ?—(A.) I should say the doctor in attendance. 
(Q.) You have heard the evidence of the husband as 
to the pains ’’—I do not think I need trouble about 
that; he is there beginning to deal with complex a& 
against transverse presentation. On page Sl, at 
Question 954, he is asked: ‘“‘ Do you agree with Sir 
Bernard Spilsbury that in all probability if the 
presentation was such as we are now describing the 
child was in fact dead, and dead for some time ? ’ 
That was the head and feet and cord all presented 
together. His answer is: “ I do not know that we 
ean say that with certainty from the evidence. 
(Q.) Is there anything in that form of presentation 
that excludes the possibility of a living foetus? 

(A.) I should say it is almost impossible to obtain a 
living baby. (Q.) A delivered baby I agree, but I am 
asking you whether the foetus was in fact dead when 
the presentation was diagnosed ?—(A.) It is more 
likely to be dead than alive, but I do not see that you 
can say itis either. (Q.) Supposing that presentation 
and no manipulative interference, what do you say, 
might you get a rupture of the uterus ?—(A.) Yes.” 
That is the point which Mr. Justice Salter raised 
yesterday as to the injuries being consistent in certain 
cases with natural labour. ‘ (Q.) Will you explain 
to my Lord and the Jury what you mean by that and 
why you say it ?—(A.) It is a well-known clinical fact 
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that the uterus can rupture in the course of a perfectly 
normal labour. I myself have seen three cases in 
which the uterus has ruptured while the patient has 
been lying in bed and apparently being a perfectly 
normal labour. The most common cause of rupture 
of the uterus is, I think, the use of some manipulation 
to effect delivery during the time that the uterus is 
very tightly contracted. (Q.) I want you to tell the 
Jury how that acts >—(A.) The wayin which a rupture 
takes place is that the head of the child—usually this 
manipulation is to deliver the baby by the feet, and 
in order to deliver the baby by the feet the head has 
to be pushed up out of the way, and sometimes during 
that pushing and pulling down the head is pushed 
through either the side of the uterus or the junction 
between the uterus and the vagina, and I believe when 
such an accident as that does occur that it is only 
chance which decides how wide such a rupture is 
going to be. (Q.) If such a rupture had in fact taken 
place can you say, would it increase the probability 
or the possibility of the uterus coming away with the 
placenta ?—(A.) The wider the rupture the less the 
attachment of the uterus, and the less attachment the 
greater the chance of the uterus coming away. 
(Q.) The nurse’s evidence is that in removing the 
placenta he gave it a sharp pull. Would that, in your 
opinion, be a possible cause of removing the uterus 
with the placenta ?—(A.) I think it would be enough 
to separate what attachment was left. (Q.) In your 
opinion is it possible that a medical man might, in 
removing the placenta, remove the uterus and not be 
aware he had in fact removed the uterus? (A.) I 
think it is quite conceivable. (Q.) Would his power of 
discrimination be increased or reduced by the fact 
that he had been spending a whole hour in procuring 
delivery of the child ?—(A.) It would be very much 
reduced. (Q.) We heard that the child was brought out 
feet first, dead ; does that strengthen or weaken your 
theory with regard to the actual presentation in this 
particular case ?—(A.) I think it strengthens it, Sir. 
(Q.) There is a statement here that there was an injury 
to the bladder and an injury to the rectum. Now as 
to the injury to the bladder, it is said that that 
probably had been caused by some instrument having 
caused the injury, what do you say about that ?— 
(A.) In one of the comparable cases that I have seen, 
in my experience the rupture did run right across the 
top of the bladder. (Mr. Justice Shearman.) Do you 
mean it is the touching by the hands or pressure which 
breaks it ?—(A.) No, as the head gets in between, and 
having started the tear it runs across the front and 
pulls the peritoneum with the bladder attachment. 
(Sir E. Marshall Hall.) Consequential ?—(A.) Yes. 
(Mr. Justice Shearman.) The head of the child pushed 
up against it causes it to split >—(A.) Yes. (Q.) What 
is the bladder ?—(A.) It is comparatively thin with a 
certain amount of muscle, and inside that a mucous 
membrane, and it can be very easily torn. (Sir 
E. Marshall Hall.) Has the placenta got an edge to 
it >—(A.) Yes. (Q.) Is the placenta something flat ; 
what does it look like ?>—(A.) It weighs somewhere 
about a pound. It is about that size round and it is 
about that thick at the edge and that thick in the 
middle (describing). (Mr. Justice Shearman.) It is 
a Latin word which means an ordinary cake, a flat 
cake. (Sir E. Marshall Hall.) If there was a tear in the 
uterus would it be possible to mistake the edge of that 
tear for the edge of the placenta ?—(A.) Yes, they would 
both be soft and they would both be irregular. 
(Q.) If that did happen and pressure was put on the 
edge of the torn uterus instead of the placenta what 
would you expect ?—(A.) The uterus would come 
away.: (Mr. Justice Shearman.) You think when he 
was pulling at the placenta he caught hold of the 
tear of the uterus and took it for the placenta and 
gave it a tug ?—(A.) Yes, I think what he thought 
was the placenta was not the placenta, it was the edge 
of the uterus. (Sir E. Marshall Hall.) Is that quite 
a reasonable explanation of how this uterus came to 
be taken away ?—(A.) I think so, yes. (Q.) Do you 
agree with Sir Bernard that great force would have 
to be used‘under those conditions to tear the uterus ?— 
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(A.) No, I am afraid I do not. (Q.) From your own 


| personal experience what is your own view with regard 


to the amount of force ?—(A.) I do not think it 
would be any more than might reasonably be used in 
separating a placenta from a uterus. If you mistake 
the edge of the uterus for the placenta, an equal amount 
of force might quite easily separate the whole organ.”’ 
That, subject to the cross-examination by my learned 
friend of the doctor, was in my submission absolutely 
overwhelming evidence for the Jury. 


The Lorp Cater Justice. I see that in the question 
which was put to the Witness the expression which was 
used was that according to the nurse he pulled it 
sharply. That is at Question 961. The words are: 
‘** He gave it a sharp pull.” 


Mr. BIRKETT. Yes. 


The Lorp Cater Justice. That is not exactly 
what she said. Her evidence is to be found at 
Question 209, on page 15. She is asked: ‘“ Describe 
that to us, will you ? How did he do that ? ” and her 
answer is: ‘‘ He pulled it rather sharply.” 


Mr. BirKEtr. Yes. On the other hand it would 
also be pertinent to remember that when the nurse 
was asked the general question : Did he do everything 
that a doctor ought to do, the nurse made answer, Yes, 
he did. 


The LorpD Curler Justice. Yes, that is so. 


FINAL ARGUMENT FOR THE APPELLANT. 

Mr. BIRKETY. My submission upon that evidence 
which I have just cited is that it-was absolutely over- 
whelming evidence of the highest possible kind on this 
very difficult case, which completely exonerated the 
Appellant from any charge of negligence ; and when 
it is remembered, although I do not propose to read it, 
that Dr. Roberts, of equally high standing, agrees in 
substance with the evidence which is given by Dr. 
Banister (as will be seen on page 97), I do submit, 
and with some earnestness, that having regard to the 
responsible and honourable duties which fall to the 
members of the medical profession, called upon as they 
are to confront emergencies at all hours of the day and 
night, and who give all their time and skill in those 
circumstances, to say of a man, when an. untoward 
thing like this happens which may be said to be 
almost unknown in the history of the profession, to 
speak quite generally, and when two of the most 
eminent physicians and surgeons which this country 
knows come and say in terms, and justify it, ‘‘ I should 
have done what this man did, and to do other was to 
cause immediate death ’’—to say that that man shall 
be found guilty of manslaughter would be, to adopt the 
words which were used at the end of one of the 
judgments which I read yesterday, to place the 
members of that profession in a very hazardous situa- 
tion which would deter men from entering the medical 
profession. 


Those are the points which.I venture to submit on 
behalf of this Appellant, and I submit that on any 
ground I am entitled to succeed, but that these last 
points which I have ventured to put, namely that 
having regard to the nature of the evidence given the 
verdict so given was against thé weight of evidence, 
the verdict was unreasonable and against the weight of 
evidence, is a submission which in this Court ought to 
prevail. 


Your Lordship will remember that last time at 
the application for leave there was a further application 
for leave to call further evidence. Your Lordship will 
remember the terms in which your Lordship addressed 
me at that time, which gave me a discretion in the 
matter with regard to calling certain evidence. I 
have in Court a very distinguished gentleman indeed 
of very great experience in this class of case, who is 
anxious to give evidence, and of course if the Court 
thought fit I should be glad too that he should do so ; 
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but I am not able to say that that is evidence which | 
was not available to us at the trial. It is evidence, 
if your Lordships would allow me to say so, of the very 
highest kind, which would support and confirm in 
detail the evidence which has been already given. In 
those circumstances, having regard to the terms in 
which your Lordship addressed me, I do not feel that 
I can press this application. The doctor, who is here 
now, and sitting by me, would be very glad to place 
himself at the service of the Court if the Court thought 
fit. 


THE CASE FOR THE CROWN. 


Mr. Roome. My Lord, the case for the Crown was, 
in the language of Lord Ellenborough in the case of 
The Queen v. Williamson, that the prisoner had been 
guilty of criminal misconduct arising either from the 
grossest ignorance or the most criminal inattention—— 


The Lorp CHIEF JusTICE. From what are you 
reading ? 

Mr. Roome. From the Judgment of Lord Ellen- 
borough in the case of The Queen v. Williamson. 


The Lorp CHIEF JUSTICE. In a passage already | 
cited ? 

Mr. Roome. Yes, my Lord. The two divisions | 
into which this case falls rather illustrate the two | 
branches of the negligence to which Lord Ellenborough | 
drew attention. First of all it was said that to remove | 
the uterus at all may be itself an act of gross negligence 
arising from the grossest ignorance, and also from 
gross carelessness. In other words, owing to the 
extreme rarity of such a tragedy occurring, it was put 
before the Jury on behalf of the Crown that they 
might find that the prisoner must have either been 
grossly ignorant or extraordinarily careless in not 
discovering before he had pulled out the uterus that 
it was not the placenta, as he had at_first imagined | 
that he had caught hold of, but owing to the increased 
resistance that the uterus would have over the 
placenta, he ought to have inferred that it was the | 
uterus, or at any rate he ought te have paused for | 
reflection, and if he had so paused and reflected, he 
could have checked himself, instead of going on to 
pull ‘‘ rather sharply,”’ and to use, in the opinion of the 
witnesses for the Crown, the very considerable degree 
of violence which must have been necessary to remove 
the uterus, 


The LorpD CHIEF JUSTICE. So faras J see on reading | 
this transcript, there was no evidence in detail as to | 
the difference between the physical surroundings of the | 
placenta and of the uterus. The placenta is something | 
which lies there, and may have to be pulled away, is it | 
not ? ? 


| 


Mr. Roome. Yes, my Lord. 
The Lorp CHIEF JUSTICE. 


But what is it that | 
holds the uterus in position ? 


Mr. Rooms. There is some evidence upon that. 
Your Lordship will find it in the cross-examination of | 
Dr. Roberts. I questioned him upon that point. | 


The Lorp Cuter Justice. Is that on page 97 ? 


Mr. 
chief. 


Rooms. Yes. That was his evidence-in- | 


The Lorp CuigF Justice. The placenta was | 
something which was intended to come away ? 

Mr. Roome. Yes, my Lord. 

The Lorp Curer Justice. The uterus is not. 
What is it that holds the uterus in position ? 


Mr. Roome. There are several things which your 
Lordship will find at Question 1194 on page 106; 
‘* I want you to help me if you will in showing what 
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| womb. 
| (A.) Very little. 


| peritoneum and the very feeble peritoneal additions 


| each side ?—(A.) No, sir; 
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is involved by the uterus being removed in the 
What 
has to go ?—(A.) What has to go? (Q.) Yes ?>— 
(A.) The floor of the pelvis first of all, and secondly, 
the cellular tissues which support the neck of the 
Do you want me to goon? (Q.) Yes, please. 
—(A.) I do not think there is any more to say than 
that. (Q.) I suggest to you more than that must 
go before the uterus can be removed ?—(A.) Yes. 
(Q.) Tell my Lord and the Jury what must go ?— 
There must be a thin layer of the 


which are called ligaments. (Q.) They are what are 
called the broad ligaments ?—(A.) Yes, the broad 
ligaments. (Q.) And they support the uterus on 
they do not support it. 
(Q.) What are they for ?—(A.) I do not quite know. 
{Q.) Are they useless, in your opinion ?—(A.) Almost, 
except to convey the blood-vessels to the uterus.” 


The Lorp CuHIEF Justice. This, as I understand, 
is the cross-examination of the doctor called for the 
Defence ? 


Mr. RoOME. Yes, my Lord. 


The Attachments of the Uterus. 

The Lorp CHIEF JUSTICE. Was there evidence 
on behalf of the Crown showing the strength and the 
variety of the different supports which retain the 
uterus in position ? 


Mr. RoomeE. I am afraid not. Sir Bernard Spils- 
bury, when he was in the Box, was not asked that 
question, but, of course, in putting the suggestions 
which I did put to Dr. Roberts, I was acting on 
Sir Bernard was sitting in front of me. 
There was no actual evidence to support the suggestion 
which I made that these ligaments are very strong, 


| and that, in fact, they exist to hold the uterus in 


position, because they are—— 


The 
that. 


LORD CHIEF JUSTICE. The witness denied 


Mr. RooME. He denied that they are strong. 


The LorD CHIEF JUSTICE. But he said that if they 


| did not support, he did not know what they did. 


Nature does nothing in vain. 


Mr. RoomeE. That is what I was trying to suggest 
to him, but he would not accept it. 


Mr. JusTIcCE SALTER. Can you refer us to the 
passages, if there are any—I will take the evidence 
of the Prosecution first—in which Dr. Spilsbury or 
Dr. Buchanan (I think it was) expressed any opinion 
that the removal of the uterus in the circumstances 
of this case was inconsistent with average care and 


| average skill ? 


ade 


Mr. RoomE. At Question 755 there is some evidence 
on the point. It really begins at Question 752, in the 
evidence of Sir Bernard Spilsbury. 


The LORD CHIEF JUSTICE. Of course, one knows 
that as controversy develops, and as evidence is 
given, the perspective of a case changes, and quite 
properly changes, but when the case began, was it a 


| cardinal point in the case for the Prosecution at its 


outset that here was the uterus pulled away, and 
that in itself was enough ? 


Mr. RooME. No, my Lord. 


The LorRD Cuter Justice. I thought not, or his 
evidence-in-chief would have been somewhat different 
from what it was. 


Mr. RoomME. Yes, my Lord. I was not present 
when the case was opened, but I had seen my learned 
friend, Mr. Percival Clarke, the evening before ; and 
the case for the Prosecution originally was: concede 
every allegation of negligence that possibly can be 
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involved in removing the uterus, found no criminal | impresses upon the midwife to tell nobody—not 

charge upon that; it is the subsequent conduct of | only that she should not tell the relatives, but that 

the Defendant which we say amounted to such | she should tell nobody; you find him taking the 

criminal inattention as to be manslaughter. | uterus home and leaving the placenta behind, so as 

, | to indicate that an ordinary delivery had been 

The Lorp Cuter Justice, And then the Defence | hrought about; and you find that he takes no steps 
counters, or seeks to counter, that by saying: ‘ Yes, | 


a 


a oe oo 


7 ~d 
a 


nee! 


but in the events which have happened, it was not 
an acceleration but a retardation of death to keep 
this unfortunate mother in her bed.” Then the 
Prosecution begins to pay a new attention, or a new 
degree, of attention, to the pulling away of the 
uterus ? 


Mr. Roome. Yes, my Lord; I think it was rather 


upon—TI will not say the invitation, but upon the | 


suggestion of the learned Judge that there were both 
aspects to be considered; but much more stress 


was laid, and laid by me (because my learned friend | 
had left by that time) in my final address to the Jury, | 
on the second aspect of the case, than on the first. | 


The Lorp Cuter Justice. That is to say, you 
ended as you began ? 


Mr. Roome. Yes, my Lord. On page 59, at 
Question 752, Mr. Percival Clarke, in examining Sir 
Bernard Spilsbury in chief, asks: ‘‘ Here we know 
that when removing the after-birth he removed the 
uterus too ?—(A.) Yes. (Q.) Can you imagine how 
that came to be done ?—(A.) Only by seizing the wall 
of the uterus and pulling upon, that instead of the 
after-birth, and that would probably only have 
happened if there were already a tear in the wall 
of the uterus which would enable it to be seized. 


(Mr. Justice Shearman): You are suggesting that | 
putting his hand in to get out the after-birth he caught | 


the tear of the uterus and pulled that instead of the 


after-birth ?>—(A.) Yes, my Lord. (Mr. Percival | 
Would that require force to dislodge it 


Clarke) : 
or not ?—(A.) Oh, yes, very considerable.” 

The Lorp Cuter Justice. That is your strong 
passage on that point ? 


Mr. Roomr. Yes, on that point; but there is also 
a& passage in the evidence of Dr. Buchanan—— 


The Lorp Cuter Justice, Somebody else said, | 


“* A lot of force.’’ 


Mr. RoomMe. Yes, my Lord. At Question 628 
Mr. Percival Clarke asks Dr. Buchanan: ‘“ In the 
ordinary course how is the uterus kept in its position 
in the living body ?—(A.) There are several physio- 


logical factors operating in that case, but the principal | 
physical one is its attachment to the broad ligaments, | 
its inclusion in the broad ligaments. I should not | 


say attachment. 
term. It is suspended by the broad ligaments. 
(Q.) To what are those attached ?—(A.) The broad 
ligaments are like a curtain hung across the pelvis 
and they are attached to the bony wall on either 
side of the pelvis; it is suspended in that way. 
(Q.) Is the uterus suspended firmly in its position in 
that way or not ?—(A.) It is normally. (Q.) In order 
to dislodge it or remove it would much force or little 
force be required ?—(A.) Well, it is only personal 
opinion, but I should say a lot of force. I have never 
known it to be removed.”’ Then a little later he said 
what my learned friend said yesterday: ‘(Mr 
Justice Shearman): It is a very remarkable thing to 
pull out the uterus. I am not saying whether it is 
wrong or not, but it is a very remarkable thing ”’ ; 


and the witness says: ‘‘ As a technical point it is 
beyond my FS age a altogether.” pon that 
it was suggested by the Crown that the mere removal 


of the uterus in those conditions might, if the Jury 
chose so to regard it, be an act of gross negligence, 
as showing the grossest ignorance of what the doctor 
was doing; and the Prosecution said that the 
conduct of the accused shows clearly that he thought 
it was, because you find that he does not inform the 
relatives of what has happened; you find that he 


I think inclusion is the proper | 


| to go and inform anyone at the hospital, or anybody 
holding a somewhat higher position than he holds 
in the medical profession. 


The Lorp Cater Justice. Is not that a rather 
| perilous line of argument, if the evidence is weak to 
| show that the pulling away was negligent; because 
| these things might come in, either 1, 2, or 3, but 
| especially 1, 2, and 3 together, to supply the make- 
weight, and make the Jury say: ‘ Well, he has 
|shown by his conduct that he thought it was 
| negligence.” 


Mr. Roome. Yes, my Lord. . 


The Lorp Carer Justice. Would that alter the 
character of that which had been done ? 


Mr. Rooms. No, it would not alter the character 
of it, but. if the Jury were of the opinion: ‘ Well, 
this man himself must have thought that he had been 
grossly negligent——— ”’ 


The Lorp Cuter Justice. But suppose that that 
is a non sequitur, and that what he did was consistent 
with quite other views and quite other motives ; 
what you get then is confusion of mind supplement- 
ing imperfect evidence, and producing a proof. 


Mr. Rooms. It was for the Jury to say, and I 
should think that they were entitled amongst other 
things to take into account the Appellant’s own 
conduct. 


The Lorp Cuter Justice. Of course they were. 


The Patient’s Chances of Survival. 


Mr, RoomMe. Much more stress was laid upon the 
second branch of the case. It was said that this 
was no error of judgment, but that this Appellant 
expected that woman to die. He admitted that 
himself, and he said that if he had come next morning 
| and found that she had died, he would have given a 
| death certificate, and in that case nobody would ever 
have known what he had done. 


The LorD CHIEF JUSTICE. Again, supposing that 
| were so, would that have altered the intrinsic nature 
of what he had done or omitted ? 


Mr. Roome. No, but he supplied the motive for 
| what the Crown said was his wicked and criminal 
inattention in leaving her there and doing nothing 
for four or five days, and not giving her that one 
| slender chance of recovery to which she was entitled. 


| The Lorp Cuter Justice. But unless there is to 
| be a begging of the question, the question still 
remains: Was there criminal and wicked inattention ? 
If there was not, you need not trouble about the 
| motive of it. 


| Mr. Rooms. No, my Lord, but on the evidence 
| the Crown said that there was first of all what he 
omitted to do, that is to say he omitted to do some- 
thing which both the eminent doctors who were 
called for the Defence said they would have done : 
He omitted to make any attempt to insert a drainage- 
tube into this woman’s body; they both said they 
would have done that; he omitted to take a second 
opinion ; and they both said that that was desirable. 
All that the Appellant did was to mention what had 
happened to his locum-tenens when he returned to 
his consulting room. He made no attempt to 
remove the woman to hospital; and no attempt, if 
he thought that that was dangerous 


| 
| 





The Lorp Curer Justice. He said that that was 
a good thing. 
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Mr. Rooms, Yes, he said so. 


The LorD CuleF Justice. He said that he pre- 
vented her from dying earlier by not removing her 
to the hospital. 


Mr. RoomeE, 
said: ‘‘ No, he did that in order to prevent anybody 
finding out what he had done.” If he had thought 
that she was in too dangerous a condition to remove 
to hospital, when he found on the next day, and the 
day after, and the day after, that she was still alive, 
and according to the evidence of the relatives a 
little brighter, and according to the letter which he 
himself wrote to the hospital authorities, doing fairly 
well, then if his object had been to treat his patient 
in the best way, and if he were really trying to do 
his best, he might have brought a surgeon to her 
bedside to see whether or not in the surgeon’s opinion 
she was fit to be operated upon in that room, if she 
was not well enough to be removed to hospital. 


Mr. JUSTICE SALTER. Supposing that he had put 
in drainage-tubes, and had got a second opinion, and 
had had her taken to the hospital, what was the 
evidence that her life would have lasted longer than 
if did in fact last ? 


Mr. Roome. The evidence upon that first of all 
will be found at Questions 854 to 862. Of course it 
was hypothetical evidence. The evidence was that, 
in the opinion of those medical men, there would 
have been just a chance. 


The Lorp Cuter Justice. And of course it was 
evidence after the event. 

Mr. Roome, Yes, my Lord. Question 854 is a 
question put to Sir Bernard Spilsbury: ‘ You were 
asked a question by my learned friend, and you were 
asked whether you could say there was a_ period 
between then and the following Monday when she 
could have been operated on with safety ?—(A.) I 
do not think I said ‘ with safety’; I would not go 
so far as that. 
(A.) Yes. (Mr. Justice Shearman.) have got the 
words ‘ As far as I know it is a possibility,’ (Sir 
E. Marshall Hall.) I thought he said that it was 


possible she might be in a fit condition. (Mr. Justice | 


Shearman.) ‘ You must take steps to arrange for an 
operation as soon as possible after and it would 
depend on the patient’s condition. So far as I can 
estimate she rallied sufficiently to permit of an 
operation.’ ”’ 


The Lorp CHIEF Justice. Does that mean, to 
permit of a successful operation ? One hears so 
often that the operation was perfectly successful, and 
the patient died. 


Mr. Roome, To permit of the operation which is 
the patient’s one chance of life. If she is left as she 
is, with blood-vessels torn, the rectum ruptured, the 
bladder ruptured, impurity pouring into the peri- 
toneum, death is certain. It is a question only of 
days and probably hours, but death is certain and 
inevitable. The one chance—a very slender one, but 
the one chance of saving her or prolonging her life- 


is to have an operation, which may or may not be | 


successful. 


The Lorp CHIEF Justice. Of course that state- 
ment involves a certain view of the facts. Another 


THE CASE FOR THE CROWN. 


Yes, my Lord. The Prosecution | 


(Q.) She might be 5 gm on ?— | 
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| Mr. Roome. As far as the drainage proposition 
| goes, it proceeds upon the evidence of the two witnesses 
who were called for the defence; and it was their 
proposition—the proposition of both of them. 


Mr. JUSTICE SALTER. You have to prove, not that 
er may have accelerated her death, but that 
it did. 

Mr. Roome. Yes, my Lord. 

The Lorp Onter Justice. In all this, if I may say 
so, exceedingly interesting and quite ingenious con- 
troversy, what becomes of proving beyond a reasonable 
doubt ? 


Mr. Roome. It is forthe Jury to say. When the 
Judge has ruled that there is evidence to go to the 
Jury, and they have evidence on the one side and on 
the other, is it- not for them to say whether they con- 
sider it. proved beyond all reasonable doubt ? 


The Lorp Cuter Justice. Yes, it is for them to 
say, and then it may be for others to say whether they 
have reasonably said. 


Mr. Roome. In addressing the Jury I urged them 
not to convict this man unless they were absolutely 
driven to it by the weight of evidence. The case for 
the Crown was that they were not trying to snatch a 
verdict, and it was miles away from any question of 
error of judgment. 


The Lorp Cuter Justice. Nobody supposed for a 
moment that you would ever dream of snatching, or 
think of attemping to snatch, a verdict. No such 
thing is suggested. 


Neglect to Obtain a Second Opinion. 


Mr. Roome. But if I may say so, this case was put 
particularly high for the prosecution. It was put : 
“Unless you think his conduct was so wicked that 
you are driven to find that he gave the grossest 
inattention to this unhappy woman, do not convict 
him.”” What impressed the Jury was the callous 
neglect, if 1 may put it in that way, shown by the 
Appellant in taking the uterus home with him, and 
not informing a single brother practitioner who might 
have been in a position to come and help, as it is 
common knowledge any doctor would. It is true 
the Appellant said that in Deptford doctors would not 
help one another without fee, but in my submission 
any doctor on being told of a terrible case like this 
having occurred, would have come at any hour of the 
day or night to that woman’s bedside in order to see 
whether something might not be done for her; but the 
Appellant concealed from everybody who might be in 
a position to give help or advice what had really taken 
place, and then when he is being pressed, and the 
woman is getting worse after having been a little 
brighter, and he is pressed by her husband to send her 
away, he destroys the very foundation of his now 
alleged reason for keeping her there, namely that he 
thought she would not have been able to stand the 
shock, and when she is weaker he yields to importunity 
and sends her to the hospital. 


The Lorp Cuter Justice. I put to you a mere 
hypothesis following upon what you have said: 
| Suppose that at that last minute of the eleventh hour 

he had still refused to let her go to the hospital, would 
| your criticism have been less or more severe ? 


view was presented, namely that in the circumstances | 


of this case, and in the physical posture in which the 


patient was lying, she was getting in fact at least as | 


effective drainage as she would have artificially got. 


Mr. Roome. That was the evidence of the Appel- 
lant himself, but of no other witness. 


The Lorp CureF Justice. All I am saying is that 
the proposition which you mention does not proceed 
upon admitted postulates. 


Mr. Roome. His conduct at least would have been 
consistent, and one might be more disposed to accept 
| his view that he did not send her because he thought it 
| would be in her interest to leave her where she was. 

The prosecution did not for a moment accept his 
| story. We did not accept that he had been consulting 
| the interest of his patient. Our case was that having 
| committed an unheard of, or practically unheard of, 

blunder, in the confinement, he then took every step 
in his power to conceal it, and that that was evidenced 








24 


Tue LANCET,] 


by the whole of his subsequent conduct ; and from 
the Jury having convicted him at all, they must have 
found that. 


The Lorp Cuter Justice. If that is an accurate 
representation of the case for the Prosecution, the 
foundation of it was that he had made a colossal 
blunder in pulling away the uterus, and that the rest 
of what happened threw light upon the colossal nature 
of that blunder ; but that, I understand, was not the 
way in which the case was put at all. 


Mr. Roome, Yes, my Lord; perhaps “ blunder ” 
was the wrong word; I will say a colossal disaster 
having done something at which he was appalled ; 
because he said to the midwife, ‘‘ What have I done ? 
What shall I do now? I had better wrap it up and 
take it home.”’ He was so appalled to think of what 
he had done—namely, having removed the uterus. 
No doubt he had never heard of such a thing having 
been done, but being appalled, being frightened, and 
thinking of his own position if this were found out, 
the case for the Crown was that he took every step to 
conceal it, and that in doing so he denied to this woman 
the one chance, although a slender chance, which she 
had; and that was the view which the Jury accepted 
in finding him guilty, because that was the way in which 
the case was presented to them on behalf of the 
Prosecution, Then when he writes to the hospital : 
‘She has been doing fairly well, but is now in a bad 
way,” he was expressing his own view. He says that 
she had been fairly well up to then, and if she had 
been fairly well up to then, what eXcuse was there for 
not sending her to the hospital long before she was in 
fact sent, or for not having some surgeon to her bed- 
room to see if he could operate upon her there ? It 
was consistent in my submission only with his desire 
to hush this up for as long a period as he possibly could. 
It was not until he was driven to send her to hospital 
that he sent her. That being the case, and there being 
evidence to support it, the Jury had, of course, the great 
advantage of a most powerful speech from my learned 
friend Sir Edward Marshall Hall. It was a Jury of 
men only, because my learned friend had challenged 
all the women who originally were empanelled. No 
one could have had a fairer trial, and after what I 
submit was the most careful summing-up—— 


The Lorp Cuter Justice. I do not follow that. I 
hear you say that; but your last remark seems to 
suggest that it could not possibly have been an 


advantage to the Appellant to have women on the | 


Jury. You may be right, but I can imagine that it 
might be an advantage. 


Mr. ROOME. 
them. It may have been an advantage, but he evidently 
did not think so. After what I submit was a most 
careful and accurate summing-up, the Jury convicted 
thisman. Upon that I submit that there was abundant 
evidence to support that conviction if the Jury accepted 
it, and if the Jury took the view which was urged 
upon them on behalf of the Crown. 


Mr, Justice SALTER, The case against the accused, 
put in that way, is hardly negligence really, is it? I 
am not saying that that matters, but your case is not 
that he was ignorant or that he was careless, but that 
he concealed what he ought to have disclosed in his 
own interest or in the interest of the patient. 
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I said my learned friend challenged | 
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Mr. Roome. Yes, but culpably. and wickedly 
neglecting the patient—what Lord Ellenborough 
described as the most criminal inattention. It was 
put in that way; the most criminad inattention, 
desiring to shield himself, 


The Lorp Cuter Justice. Do you mean this, that 
| he committed a blunder in taking away the uterus 
|in the belief that he was taking away the placenta ? 
| So far, blunder; having committed that blunder he 
| then proceeded not to seek to remedy the effects of 
| the blunder, but to conceal the fact of it ? 

Mr. Roome. Yes, my Lord, 
| 
| The Lorp Cater Justice. That is your case ? 


} 
| Mr, Roome, 


| 


| ‘The Lorp Cuter JusTIce, 


That is how it was put. 


Must you not go a step 


| further and say: and by reason of that concealment 
| he accelerated the death of the patient ? 


| Mr, Roome, Yes, my Lord; and that was one 
| of the points upon which the learned Judge specially 
| directed the Jury, that they must be satisfied that 
| the death was caused or accelerated——— 


| 

The Lorp Cuier Justice. That concealment 
amounted to inattention which was negligence, and 

: eglig 

| that negligence accelerated the death ? 


| Mr. Roome. Yes, my Lord. While no one can 
|say that the woman might not have died had she 
been removed to hospital the next day or the day 
| after—she might not have stood the removal—yet 
| there was evidence that an ambulance could easily 
have been procured, that a stretcher could have been 
sent up, and that she could have been carried down 
| those stairs and taken in the ambulance and removed 
to hospital. There was the chance, at any rate, that 
| something might have been done to prolong her life. 
, On the other hand, it may have been that she would 
| have lived no longer; but the Jury, I submit, are 
| entitled to infer that her death was accelerated by 


leaving her where she was; in other words, they did 
0 entirely accept the evidence of the two distin- 
| guished experts, who were not present, of course, 
| and could not have been present, and never saw the 
| woman during her life or at her death, but who came 
forward with theories which in their view would 
assist the Jury to arrive at a conclusion favourable 
to the accused. 


THE CONVICTION QUASHED. 


The Lorp Cuter Justice, 
Bateman, was convicted at 
Court for manslaughter, and was sentenced to six 
months’ imprisonment in the Second Division. He 
now, by leave of the Court, appeals against that 
conviction and that sentence. The Court is of the 
opinion that the appeal ought to be allowed and 
the conviction quashed. In view, however, of the 
importance of some, at any rate, of the questions 
which are raised, we propose to consider our 
judgment and to deliver it atalaterday. Meantime,y 
the Appellant is discharged. 


The Appellant, Percy 
the Central Criminal 











